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24, for Agikilaus, read pI oY 

7, for OIKYMENIKOZ, read -QIKOYMENIKOX, 

4. for Eeuminical, read Ecumenical, 1 

5 f. fer Du Conge, read Du Cange. 

1, for Papæ, read Papa. 
11, for Edward, read Edmund. 
16, for Muſſulmem, read Maſſulmen. | 

2, for Pious, read Pius, 

I, for Montlue, read Montluc, 
23, for fixſt ſection of this chapter, read ninth ene 
19, for Compte, read Comte. . 
225 Ae or Law, read Laws of Nations. 
10 fer touced, read touched. „„ 
alt. for 1262, read 1212. 


5, fer puniſhed, read furniſhed, _ 


308, 9, 9, far Tranſtamere, read Tranſtamare, 
a 3255 9. 11, 14. 17. For Fædus, read Fœdus. 


343, note (I) for Lidenbrog, read CE 


344. 


424. 
432. 
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CHAP. XIII 


or THE INFLUENCE OF CHRISTIANITY, AND THE: 
: ECCLESIASTICAL ESTABLISHMENTS, 


— 


- + H E Law of Nations being founded in a 
great meaſure upon the ſyſtems of morality, 

good or bad, purſued by certain ſets or claſſes 
of people; and Religion being every where 
| the ground-work of the morality obſerved, 
the chriſtian religion, as we have mentioned 
in a former chapter, (a) may be ſuppoſed not 
merely to influence, but to be the chief guide 

of the chriſtian law of nations. | 


(a) Ser Ohap. v. | 
Vor. II. | B *+ 5. 
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{| 5 It certainly has had ſo powerful an effect 
51.8 | upon it, that wherever it has exiſted, it has 
6 | gone the fartheſt of all cauſes to introduce 
notions of humanity and true juſtice into the 
maxims of the world. The great proof of 
which is, that if we compare the conduct of 
| 7 CHRISTIAN nations, with that of nations 
Ee” profeſſing any other religion, (whatever may 
be their ſtages of improvement, or in what- 
ever ra of their glory, ) the reſult I believe 
i will be uniform and univerſal, that the one 
will be eminent over the other for regularity, 
„ £ equity, and benevolence, | In making the 
compariſon, it would be unfair to bring into 
| the account, any of thoſe nations that are ſtill 
| approaching to a ſtate of nature. 1 pals by 
| therefore all people who may yet be de- 
| nominated ſavage, and refer for the ſake of 
[| greater accuracy, to the moſt eminent alone 
=_ of the nations of antiquity, and of the 
s | . moderns who live under a rpg different | 
fro ours. V | 
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The Greeks under the æras of PRRIC LES, 
SocrRATEs, EPAMINONDaAs, and A018 
LAus; and the Romans, under the reign of 
. AvGusTvs, (which for poliſh and refine- 
"= ment 


* % 


" "ECCLESIASTICAL ESTABLISHMENTS. 3 
ment has become proverbial,) had advanced, 
I believe it will be owned, to their ſummit 
in every ſort of knowledge; the -names of 
SocRATESs and Ciczr0 would altne be fuſe 
cient to prove it. Yet we need only refet 
to the light ſketch already given of their 
maxims with reſpect to their intercourſe with 
foreigners, () to de convinced of their back- 


Wardneſs in the knowledge of the law of 
nations conſidered as a ſcience. 


"Ye commerce and the acquiſition of Nene 
by viſiting every nation in the known world, 
could conduce to perfection in this law, the 
Carthaginians promiſed fair to be, in this re- 
ſpe, the moſt perfect people of antiquity. 
The ſavageneſs, rapacity, and injuſtice hows 
ever, of every kind, which marked their 
conduct towards all foreign nations, are too | 
well known to OY us longer upon . 


If we "Jodk to ah Mabometin and 7, 17575 
5 nations, (though their power bas been equal 
to the greateſt, and their Empire of conſider- 
able duration,) their ignorance and Wen 


%, \ 
i 


(5) Chap. VI. | 
re a _ * © _reprels 
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repreſs 'all examination, and if they have 
received any improvement ſince the days 
when they firſt ſet foot in Europe, it is 


probably from their connection with people 
profeſſing the very religion. which they: moſt 


hate and deſpiſe. 


The ſame inferiority 1 in this ſort of con- 


Hh, is to be found even, among the 


CnixxsE, ſo famed for eminence in every 


other branch of knowledge, and in the ſcience 
of morals itſelf. Their wars have always 


been carried on with Eaſtern barbarity, and 


their known laws againſt ſtrangers would 
| alone demonſtrate the point. 


tam, 


+ Among : OY CHRISTIANS on the other 
hand, every. thing is conducted, or at leaſt 
.enjoined, by received and general laws, upon 
Principles of the moſt extenſive humanity and 
the moſt regular Juſtice. 


£ 


I am aware that this was by no means the 


caſe during the centuries before us, of which 


the picture of manners brought forward in a 
former chapter, (c) is a ſufficient proof; and | 
as CHRISTIANITY had then been long 


(e) See Chap. IX. 


known 
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| known in the world, it may fairly be aſked,” ö 
of us, if the precepts Which it holds forth, 
are the chief cauſes of that benevolent and 
equal morality on which the modern nations 
pride themſelves, how it came to paſs that: 
during all the ages that have been mentioned, 
its effects were not more viſible W the 
| cuſtoms of mankind? 4 | 


The audrey is to be drawn partly from cir- 


EO. cumſtances in the hiſtory of Europe, partly 


from the remoteneſs which is often to be 
a obſerved between cauſe and effect. More 


than three hundred years paſſed on, before it ; 


was poſſible for CHRISTIANITY to interpoſe 
with effect in the laws of the world; thoſe: 
who had the power of making laws, having 
been ſo far from adopting its precepts, that it 
became the object of their moſt violent per- 
ſecutions. For four hundred years afterwards, 
Europe was torn to pieces by the rage of 
different races of barbarians, who preſſed 
upon one another too faſt to allow any time 
for the milder doctrines of peace to take 
effect, and who moſt of them profeſſed wy . 
religion whoſe precepts were the very reverſe 
of thoſe of CHRISTIANITY. The undula- 
3 „ 
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ig tions of that ſtorm remained long after, and 
if the corruptions, the degeneracy, and dif. 


ſentions of the Church, prevented it from 
fulfilling its 1 even when ood had been | 
reſtored. it 


| 3 
ll 24 The volume of duty however laid before 
[| us by CuRIST, continued always the fame ; 
. and whoever conſulted it even in the dark 
1 interpretations which ambition or avarice, 
| ſuperſtition or ignorance, but too often put 
i . upon it, found benefit from it in the end. 
| Its progreſs, though perpetually interrupted, 
1 was finally certain, and mankind at length 
| ' enjoy, what was intended for them long 


Let no one here ſay with too great con- 
14 fidence, that the order now eſtabliſhed in the 
5 Law, is owing to extraneous cauſes; to the 
Ll natural tendency of men towards improve- 
1 ment; the eftabliſhment of government; the 
| i" extenfion of commerce ; or the progreſs of 
7538 the ſciences. Theſe can: no doubt do much; 
_ but could they of themſelves alone have re- 
[| formed the Law of Nations, the Sets of People: 
we have jut mentioned, . have pre- 
82 1 5 8 | 3 


LY 
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ſented us with a Code of maxims, and a 
practical conduct, far different from that 
- which” we have been able to diſeover, even 


at the very higheſt points of their refinement. 


Beſides, nations, with one or two exceptions, 
have for the moſt part dated their progreſs in 
morality from the epoch of their conver- 
ſion; and in the m of the corruptions 
of the church itſelf, it is conſpicuous, that 
morality has been at its loweſt ebb, when 
the church was moſt abandoned to worldly f 
affairs, or moſt corrupted by Bigotry and 
Superſtition. The progreſs of mankind how- 
ever went on in all other. poitits, notwith- 
ſtanding their depraved notion of chriſtianity; 
Had it alfo gone on in the ſcience of morals, 
the nen would be fairly — 


An example of the truth of theſe obne 
; tions is but too near us both in time and | 
place; for it has been obvious, that the peo- | 
ple of France were led, firſt to tolerate, and 
then to rejoice in the ſhocking crirkes of their 
Conventiot, in alrtroff exact proportion as 
the latter was able to extinguiſh among then 
their ideas of religion. They afford us the 
0 proof alſo of the connection between morality 
| B 4 and 


e 
— 
— 
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and the Law of Nations, ſince the extinction 5 
of the one, was the ſignal for thoſe preten- 


ſions and uſurpations, which juſtly drove 


away their Ambaſſador from a reſpectable 
Republic, 4 ) and called the e INE 1 


Europe to arms. 


1 


b Poſibly it may be argued that, as accord- 
ing to our own account, effects are long in 
their production; if the ſyſtems of morality 
which have been given by the antient Philo- 
ſophers of Greece and Rome; by Cox ru- 
eius, or MAHOMET, or BRAMA, contain 
Principles which have an equal tendency 
with Chriſtianity to render their ; followers 
more humane and benevolent, the Law of 


Nations is not ſo ſuperiourly obliged, to that 


* 


Admitting the f. fact for a moment, it n 7 
not affect the argument in queſtion, Which - 


18 confined, to the ſimple circumſtance that 


s Chriſtianity has already produeed a certain 
effect; and the moſt it can therefore amount 
to is, that the other ſyſtems, when e 1 


( America 


have 


Fj 
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have accorded with them, will at ſome future 


— 


done. 


period do that, which they have not yet 


The fact however does not warrant the 
ſuppoſition. It muſt be owned that we muſt 


always allow every force to the ſpirit and 


genius of Cobꝝs or Law; and if refine- 


ment, or notions of juſtice appear in 7hem,. it 
will be fair to attribute a conſiderable portion 
of them to the people that could produce | 
them, though their practice may be different 
from the theory. But the practice of the 
antient nations was ſo far from a violation, 


that it was an abſolute fulfilling of the law; 


nor were any of the inſtances of injuſtice that 
have been mentioned, not ſupported by the 
writings of Solon, and Ariſtotle ; of Ulpian 
| and Pomponius. (e) Theſe Codes, however, 


were compoſed under whatever influence the 


Ds precepts of the religions of the countries, 
ſuch as they were, could be ſuppoſed to 
have; and it would have been better for the 


world if the concurrenee of ſo many reli- 


gions, in the praiſe of whoſe toleration Mr, 


Ob 1 
| Gibbon 


7 
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Gibbon has been ſo copious, could have pro- 
duced a better effect upon the codes of the 


Law of Nations then in exiſtence. However 


oppoſite might at firſt have been the conduct 


of men, they would at laſt have been im- 


Upon the whole then, even Pon the * ; 
| poſition that we are not able to trace the 


effect of CHRISTIANIT Y upon the Law of 


Nations /tep by /tep, and that men were over- 


run with barbariſm long after their conver- 


fion ; it is by no means conſequential that it 
has not in the end been the great cauſe of 


the improvements witneſſed by later times; 
and although in examining its effects chro- 
nologically, we are bound to take notice of 
them under whatever form they preſent 
themſelves ; whether in the immediate im- 
provement eauſed by an attention to its Prin- 
ciples in their purity; or in the ſtrange cuf- 


toms and maxims which arofe out of their 
corruption; fill the point holds firm, that 
if a particular fet of morals begets a particu 
lar Law of Nations, and thoſe morals emanate 


almoſt always from religion, the difference 


between 


proved, though * 187 5 almoſt ine 
ſible. | | 
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between the Law of Nations profeſſed by 
the CHRISTIAN Republic, and that profeſſed 
by other claſſes of people, muſt ultimately 
have been owing to che CHRISTIAN Re- 
ligion. TY 


4 
be 
1 


\ 
8 e l 

n n 

— K 


TY Theſe. obſervations being niſi we 
umall proceed to take notice of every effect 
1 upon the Law before us, which we think 

can in any wiſe be attributed to the influence 
of CHRISTIANITY, or its. Eſtabliſhments ; 
whether they were well or ill directed; 

whether they enlarged or corrupted the mind; 
| whether ny were the inſtruments of good or” 
a Evi 


I | \ 
1 „ Oe of the feſt: ind beſt of its effects; was- - 
| to ſoften thoſe rugged features which the _ | 
| manners of Europe had affumed from the 
1 time * voy as oa of 1 een | 
1 | Behold, taps Ab AN of 8 1 
| ing of Denmark) this piratical- people, who 
formerly depopulated the entire provinces of 
| Gaul and Germany, now content within 
| their own boundaries, and ſaying. with the 


1 Apoſtle, We will ſet our affections on things 
: above! Behold this — formerly im- 


poſſiblo 1 


1 INFLUENCE or CHRISTIANITY, any THE 
poſſible to be viſited on account of its 
idolatrous worſhip, now | laying aide its 
natural fury; liſtening to the voice of 'the 

preachers of truth ; and after deftroying the 
altars of dzmons, erecting thoſe of Chriſt. ( # ) 


8. 


Pour e ce' que pour la garde et -onſervativn, 
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if ſays an old Treaty, de toutes Polices, Gou- ö 
| vernements, et Bien publicg. n'eſt rien plus | 
I | utile, nt plus neceſſaire, que Parx, AMi- | 
lt . TIE, et bon union par enſemble, qui ſont 8 | 
1 mer de tous biens et vertus, 2 cauſe que le | 
ſervice divin eft AS &c. (8). = | 
| We "PR ſeen in a former ha (b) the 
Jealouſy with which ſtrangers were viewed 

by many of the laws of the northern people; 

| and the. cruel | rights pretended to againſt | 

4 mem, have already been the ſubject of our 
| | | animadverſion. By ſtrangers, I do not here | 
I mean cis perſons pea were of the | 
| 0 I (7 ) Ecce populus ile n &c.—Adam. Brem. 4 | 
Tl Sit, Dan. p. 41. / TY 
| | LE | (g) Tr. d'alliance entre Brabang, —— Seer . | 
2 1H | 1 des Traiter, 1. 735. . | 
| il ) Chap. VIII. ad fin. 
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ſame ſtate, and chanced to be abſent from 


home; but foreigners, "whoſe language and 
manners, and probably the intereſts of whoſe 


country, rendered them ſuſpected, and who 
on that account, as we have ſeen, were often 
treated as if they were declared enemies. In 


this ſtate of things, the mild ſpirit of CHRIS 
TIANITY operated with conſiderable effect, in 


: recommending and enforting a better order of 
| proceeding, Excluſive of the influence which 
it muſt be ſuppoſed to have had upon the 


breaſts of individuals, its dictates are often 
expreſsly mentioned as the foundation of 
many of the laws that were enacted to en- 


Force the duties of hoſpitality. By a law of 
the Bavarians, preſerved in Lindenbrogue, the 


care and ſafety of ſtrangers is enjoined on the 
penalty of fourteen ſhillings. © Deus nam 


« dixit,” ſays. the law, © peregrinum et pau- 


6 perem, non contriſtabis de rebus ſuis. 0 


By a law of the Hungarians, the lateneſs of 
whoſe converſion (begun in the tenth, and not 
completed till the thirteenth century) gives us 
opportunity to mark more immediately the 
effect of the new religion, benevolence. to- 


(i) Lindenbr. 412. 


wards 


— 
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wards ſtrangers is enjoined for the 11 
after the example of CarIST. 


660 — Nam Dominus Sn, ipſe eſt Rex . ol 
| « Regum, Jubeo, ut per omnia et in omni: 
ö «©. bus, pietate fultus, non ſolum parentelæ et f 
| 1 © cognationi, vel. principibus, ſive dueibus, 

| | « five divitibus, ſeu vicinis, et incolis, ſis 
4 propitus ; verum extranezs, et cunctis ad 

te venientibus. Semper illul Domini, in 

* tuis habens, exemplum, miſericordiam vo 
' et in fecrificim.” (k ) 2 


— 


* 
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ie Preſbyters of every pariſh are commanded 
to uſe, their endeavours to inculcate the du- 


| | * So alſo by the eccleſiaſtical las of the Saxons, 
[i 
| 


| ties of hoſpitality among their pariſhioners, : 
| li do feed the hungry, clothe the naked, viſit 
% the priſons and the ſick, and love and Cheri 
% ſtrangers as their brethren, in compliance 
- with the precepts of the Founder of their 
1 Religion. (/) V 
1 * 
Wh - | (#) Reſpub. et stat. Fungar 164. | 
10 ) Inſtruat ac doceat ut hoſpitales ſint; ut nullis itine- 
5 rantibus hominibus domam ſuam denegent.—Leg. Eccles, 
1 ap. Wilk. 185. 

| i | | Eſurientibus cibum dare debemus, ſitientibus potum, 
LT | nudi operiendi ſint, et infirmos, ac qui in carcere fint viſi- 
1 

wo 
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But one of the moſt immediate effects 

| -_ Chriſtianity had upon the face of 
things, was in oppoſing, and with no incon- 

ſiderable degree of power, the forcible current 
of private war. The univerſality and dura- 
tion of this cuſtom has been amply diſcuſſed, 
and we have ſeen the acceſſion, force' and re- 
Aularity which it received from the feudal 
conſtitutions. Kings in vain endeavoured to 
repreſs the evil by force, While every fa- 
mily was in arms, the power of the Monarch 
was ſmall, and the quiet voice of the civil tri- 
bunals could not be heard, It was then that 
the Church, fulfilling its duty, interpoſed with 
effect, and the rugged licence of the times 
was made viſibly to bend before the influence 
of the miniſters of gs. | 


All the codes of law had in e 
W to CHRISTIANITY the foundation 
of the moſt ſolemn duties they enjoined. The 


wanton effuſion of Chriſtian blood is forbidden 


by CHARLEMAGNE, expreſsly upon the va- 
rious texts of ſcxipture that Prohibir mur- 


tare debemus; et R excipere be uti dominus 
e 1 dicebat, Tee Id. 1 


ü Ne D i F . der; 
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der] (m) and many of the Savon laws con- 
taln an enumeration of the virtues of a good | 


Chriſtian z among which, to live at peace 
with men, they command as the moſt emi. 


nent. N 3 


Such indeed had been the ferocity of thoſe 
days, that men purſued their violences even 
within the very walls of places conſecrated 
to prayer and humiliation ; one of the firſt 
endeavours therefore of the Church, was to 
aboliſh this barbarous cuſtom 3 and hence 
throughout the codes of law among all the 
German nations, the Pax Kechrstx makes 
fo conſpicuous a figure. Among the Saxons 
in the ſouth of England, to fight within the 
body of a church, was puniſhed with. the loſy | 
of all that the offender poſleſſed; and to fight to 
the death, was ſuppoſed to be abſolutely inex- 
piable. () * How,” ſay the words of the law, 
can any man think in his mind, that he can 
+ approach the altar, and aſk a blefling of the 
« miniſterofGad, if immediately afterwards he 
js to become impious in word or deed ? We 


(*) Capitul. Carolom. Lib. 5. Cap. 180. 
(„) Wilk. Leg. Sax. 2. 


have 
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have all one heavenly father, and one ſpl 
« ritual mother, which is the Church, and 
therefore we are all of us brethren, The 
« peace of the Church is the great peace to 
be eultiyated by a chriſtian, and a chelf 
„ tan ought therefore to pay it the utmoſt 
« deference,” (0) 


Such was the language of the Saxon 
Athered, in the opening of the eleventh _ 
century : it was Imitated by all other codes z 
and puniſhments for breaches of the Pax 
ECS, ſometimes corporal, but generally 
pecuniary, were held out by the Swedes, 
Danes, French, and Germans. (p) By the 
laws of the Frifians, a man who was involved 
even in a legal (q) feud, was to enjoy lecu- 
rity in his own houſe, in the Church, and 
in going to it and returning from it, under a 
N penalty. 00 By the laws of the Ale- 

mann, | 


(e) Leg. Atheræd. ap, eund. 112. | 
)) Vide Loceehius, Leg. Civ. Suee, 301. Jus Danie, 
| Lib. e. 63, The Capitularies ae full of them, and the 
Conſuetudines Feudales, | 


(4) See Chap, XI, 
( Homo ſaideſur pacem habeat 4n Eecleſia, in ume 
ſua, ad Eecleſiam eundo, de Eccleſia * * c. Qui 
; ** II. 5 C hanec \ 
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mani, whoever killed another within the 
gates of a church, was obliged to acknow- 
ledge that he had offended againſt God, and 
polluted his temple ; and to pay fixty ſhil- 
lings to the ſervice of religion, and ſixty to 
the public treaſury. () By the Engliſh laws 
alſo, the walls of a monaſtery were held as 
ſacred as thoſe of a church. #2 hi 
* 5 
In the coronation ceremony of the Em- 
peror Oruo, (an. 936) we have a ſtrong © 
proof of the ſenſe of the duties expected by 
chriſtianity from Sovereigns. When the 
Archbiſhop of Mayence girt him with the 
ſword, he ſaid to him in ſolemn terms, Re- 
« ceive this ſword, and make uſe of it to 
« ſuppreſs all bad chriſtians, and the ene- 
mies of Jrsus Cnkisr; uſe the power and 
« authority of the empire, which God has 


« given you, to aſſure the peace of the” 


„ Church,” 0 


Lag 


© Wn ants — et want elde Novies 30. ſolid. 
comp. &c,—Heroldus, Ln Ls Fris. 143. 


(s) L. L. Aleman. ap. Lindenbrog. 364. Compar f 
this with the cuſtoms of the worſhippers of Odin. ü | 
(t) L. * AÆtheræd. an. 1014. 
| | 5 This 
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This was the firſt ſtep. They proceeded 
by degrees to inculcate equal reverence for 
particular days, rendered ſacred from the ſo- 
lemn and important events which had hap- 
pened upon them; as the death of Marty rs,the 
call of the Saints, and the chief actions in the 
life of our Saviour. It is indeed remarkable 
to reflect with what care, and under what | 
heavy penalties, the exact obſervance of the 
Lord's Day was enjoined by ſuch men; not 
merely with reſpect to quarrels, but to labour. | 
The laws of the Bavarians, proceeding” ex- 
preſsly upon the fourth commandment, puniſh 
any one who puts oxen to a cart on the Lord's 8 
Day, with the loſs of the right-hand ox. 
Whoever works even at. haryeſt, on the ſame 
day, ſhall for the ſecond offence. receive fifty 
ſtripes; for the third offence, he ſhall loſe the 
third of what he gains ; and for the fourth, 
ſhall be deprived of liberty. (w) In the. ſame 
ſpirit were the laws of the Alemanni, and a 
capitulary of CHARLEMAGNE, which en- 
joined that ſuch ſabbath-breakers ſhould be 
carried before the Count, and being: con- 


(w) L. k Boioarior De op. dom. die Wicit "Herol-. 
dus 99. | 


„„ victed, 
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1 © viRted, ſhould remain for ever a rs, * | 
noluit Deo vacare, (x.) 5 


5 Practice, however, (UL with reſpedt to 3 
labour and to feuds, being too generally at 7 
variance with duty, notwithſtanding all theſe — 
expedients, others were fallen upon of a more 

ſerious nature; and however marvellous they 
might ſometimes have been; however loW,,ę/ 
the influence of the Church muſt have fallen 4 
to be obliged to have recourſe to theſe pious 

' frauds, ſtill their effect, which was for ſome 
time ſucceſsfyl, and TS could only have 

' ariſen from 'deference for religion, demon- 

| Airates its prrer in a forcible degree. 


en 
Es 
2”. 


x 


1 


Towards the diele of the tenth century, el. 3 
forts had been made to put a ſtop to the rage | 
of private war, by depriving the diſturbers of 
peace, of chriſtian privileges, (ſuch as the rights 

ol burial,) andexhorting them to abſtain from 
hoſtilities, on the ſacred bodies of the Saints, 
| which were carried to a great council of Ec- 
eleſiaſtics held at Limoges for that purpoſe. 


Theſe endeavours failing, an expedient was | 
afterwards fallen upon, which for moms. N 
((* L. L. Aleman. 38. ap. Lindenbrog. 373. Capil. - 
un. LS 8s - 
had 
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had the deſired effect, and gave riſe to that 
celebrated regulation called the Tx2zv&4 Do- 
MINI. This truce from war was thus em- 
phatically termed the truce of the Lord, from 
the ſuppoſition then ſpread abroad, that an 
Angel had brought a writing from Heaven 
to a Biſhop of Aquitaine," commandirig men 
to lay aſide their animoſities on pain of in- 
curring the wrath of the Almighty. Strange | 
as it may be thought, this ſuppoſed miracle 
had an immediate influence upon mens 

| minds; 2 general peace took place for ſeven | 
Fears; and afterwards it was agreed upon, 
that Chr: tians ſhould never attack one ano- 
ther from the Thurſday evening of one 
week, to the Monday of the next, on account 
of the circumſtance that che paſſion _ and the 
reſurrection of our Lord had happened on. 
the intervening days. (y) This regulation 
became at once general in Europe, was .con- 
firmed by the Pope, (who denounced excom- 
munication upon thoſe who violated the agree- 
ment ;) by various aſſociations for the better 

0) Henault Hiſt. Chron. de Fr. 1. 14. ö 

It is to be wiſhed that Dr. Robertſon had onda his 


reſearches upon the origin of the Treuga Domini (Note x. 
Intro, Ch, V.) farther than he has done. 
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ſupport of it; and by the laws, ordinances, 
and conventions - of n all the n 
States. Ru e | | 2 | 


F 


Vany of go bh are "extant... 5 * 1027, | 


we find an aſſociation between the Biſhop of 


Helena, i in Rouſſilon, his canons and clergy, | 
and the body of his vaſſals, women as well as 


men, by which © omnigenz hoſtilitates, ag- 
« greſſiones, incendiæ, et latrocinia prohi- 


« bentur, ab hora ſabbati nona, uſque in diem 
6 lunz hora prima, Ec. (=) In 1069, 
there is. another league. between the Archbi- 
ſhop of Narbonne, the Count of Rouſſilon, 


and other Nobility of the South, for the bet- 


ter obſervation of the TRUE or Gop; (a) 


and in 1054, another more general, hte the 


ſame purpoſe, made by Biſhops, Nobles, and 
ordinary perſons. It runs thus: 


-« TxEVOA, ſeu Pay re . et RELI- 
% 610N1s, per decem Epiſcopos, duos Comi- 


«" tes, una cum Abbatorum, et Clericorum, 


— quorundam Nobilium, et ignobilium non 
” minima multitudine OE eee 


() Du Mont. Ops Dip. Un. I, 43 
(9) 1d. ay 451. | 1 
< tione, 
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« tione, extenſione, et ſtrictiori obſerva- 
« tione,  TREUGE# Domini ; qua, præter 
alia, omnes hoſtilitates, ab occaſu ſolis 

* quartæ feriæ, uſque ſecundæ feriz Rul⸗ 
<-cente ſole _—_—_— Trans, 4# 0 


| „ this deed, among the other jult rein- 5 
tions, the payment of debts is determined 
upon; and ſuch is their love of x peace, for the 
ſake of the Author of their religion, that 
| whoever . ſheds. the blood. of a chriſtian, is 
guilty, it is affirmed, of ſhedding the blood of 
 Cur18T himſelf. It is not improbable that the 
wiſh. to avoid: the ſhedding of chriſtian blood, 
ſo often expreſſed by different Potentates all 
through the centuries from that time, is de- 
rived from this remarkable and characteriſtic 

darge. 


The paſſions of e . however, height- 
: ened by the little power of coercion poſſeſſed 
by the Civil Magiſtrate, could not long be 
reined in; and as that falſe ſpirit of religion 


= which evaporates in ſuperſtition, is capable of 


little more than ſudden im pulſes; ; the rage 
: for war, and the thirſt for private vehgeance, 
(b) Petr. de Marca, Concordia, Kc. ap Du Mont. i. 47. 
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The Church was agaln obliged to inter- 
poſe, by the ſuſpenſion of chriſtian rights; 


but their interpoſition was vain among men 


who laid no ſtreſs on their moſt ſolemn en- 
gagements; and in France diſorder roſe to 
fuch a height, from the mutual invaſions of 
French, Arragonians, Germans, and Bra- 


bangons, that in the South no one could ſtir 
out of the fortified places. * In this miſera- 

ble ſituation, tranquillity was for a time re- 
ſtored by a mechanic of Pay in Auvergne. 
This man, a carpenter by trade, being accuf- 


tomed to paſs the eve of the Annunciation in 
prayer, perſuaded firſt himſelf, and afterwards 


the people, that the VIRGIN MART had ap- 
peared. to him, and commanded a general 


peace throughout the world; as a proof of 


which, ſhe had ſhewn him an image of her- 
ſelf and Son. The ſimplicity and religious 
fear of the multitude ſoon caught the inſpira- 
tion; a general peace was reſolved upon ; a 


1 was inſtituted on the ſpot; and 


Biſhops, and men of all ranks, flocked from 
ES of Vay 2. 135 ; 


2 


_ 


C 


7 9 
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every part to partake of that tranquillity which . 
they verily believed had been viſibly com- 
manded by Heaven. Many were the effects 
of this Aſſociation, which affumed the name 
of the BxoTHERHOOD OF Gop, and wore 
a Teaden Agnus Det upon the breaſt. They 
forſwore drinking, gaming, and luxury, and 


bound therafelyes never to take falſe or dino. 


nourable vaths ; they did more; they fwore 


to make war upon the enemies of peace, and 
for this purpoſe aſſembled an army, which de- 
feated in two battles the ravagers whoſe diſor- 
ders had occaſioned the Inſtitution. They 

wete in the end, however, not merely de- 
feated, but — annihilated 'them- 


{elves. 


I. Abbé Velly, on the authority of an an- 
tient manuſcript, found at the end of a French 
Chronicle, which finiſhes with Charles the 

Wiſe, en the fourteenth century,) gives an 
account ſomewhat” different from De Lau- 
riere, (a) and attributes the origin of this 

tranſaction, not to fanaticiſm, but to avarice. 
It had been the cuſtom, ſays the 8 | 


(« d 4 Pref. Ordonn. des Rois de F rance. 


for 
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for all the Princes and Lords in the neigh- 


bourhood of Puy, attended by a number of 
tradeſmen, with their goods, to aſſemble in 
that city on the feaſt of the Annunciation, 
which brought great profit to the Church. 


The diſorders of the times, however, pre- 


vented men from travelling; and a Canon of 


Puy, unwilling to loſe his uſual advantages, 
inſtructed a young man, a ſtranger in the 
toven, to appear diſguiſed like the Virgin to. 


the pious mechanic, which produced all this 
effect. Whether this ſtory be true or not, 


i (and it muſt be owned that ſuperſtition, ra- 
ther than true religion, was the cauſe,). the 


event proves the influence of Chriſtianity on 


the cuſtoms of the time. 


We have "RR in a former chapter (e) the | 


_ univerſal exiſtence of ſlavery during the ear- 


lier ages, and it was ſhewn to be chiefly 


owing to the efforts of Chriſtianity that the 


Inſtitution was aboliſhed. In the attempt to 
effectuate the abolition, and the, ſucceſs which 


in the end attended it, we have a full proof 
of the general influence of this religion upon 


(e) Chap. VIII. 
the 
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the mind, ſince no paſſage of the New Teſta- 
ment has abſolutely forbidden the cuſtom; 
and it is merely therefore from the ſpirit of 

the ſyſtem of morality there diſplayed, that 
men collected what ought to be their conduct 
in this reſpect. Commanded to look upon 
all mankind as their brethren, it wanted little 
combination of the reaſoning faculties todiſcover 
that it was incompatible with ſuch an injuncs 
tion to hold them in chains, excluſive of the 
benevolent effects upon the heart, which the 
religion was calculated generally to produce, 
and which, when produced, did that from 
analogy which was not expreſsly commanded. : 
After this, and what was ſaid in the beginning 
of this ſection, it is of little conſequence to 
object that the cuſtom of ſlavery remained for 
a great length of time, or that the Church it- 
ſelf was poſſeſſed of numbers of ſlaves. - We 
have ſhewn that the cuſtom of enfranchiſe- 
ment was the effect chiefly. of pious and chriſ- 
tian motives, and that the example was gene- 
rally ſet by the miniſters of religion. No law, 

it muſt be owned, is to be met with, by 
which the cuſtom was aboliſhed all at once, 
nor could ſuch a law have ever been juſti- 
hed; I do not mean on account of the 
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claims of the rights of property, (which 76 


they are incompatible with divine inſtitu- 
tions, ſhould never be fo much confidered as 


to retard their effect,) but on the principles 
of the very benevolence which it was meant 
to conſult; for the men who would have been 


the object of it, being thus thrown ſuddenly 


on the world, without protection, or the 


means of ſupport, would have been put in a 


worſe condition than they were in before. It 
muſt be owned alſo, that avarice, and the love 


of abſolute dominion, might have thrown 


conſiderable obſtacles in the way of the abo- 


Upon the whole, however, it was not un- 


wiſe to truſt it to the voluntary acts of men 
guided by the ſpirit of their religion, which, 


as we have ſeen, did much in the ages before 


the-period: We are now deferibiag, and which - 
eontinued its efforts long afterwards. At the 
ſame time it is to be mentioned, that many 


of the Saxon laws took it within their ſcope; 
and did fomewhat towards it, when they pro- 


hibited, from chriſtian motives, the fale of _ 
Chriſtians « out oy the country or Wm Pa- 
. | gars, 
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; gans, NE ANIMA PERDITUR QUAM CuRIS- 
us PROPRIA SUA VITA REDEMIT. ( f.) - 


The Hungarian laws, under King Stephen, 
went ſtill farther: © If any one,” ſays that 
pious Monarch, * influenced by Pity, ſhall 
“ have promiſed liberty to his ſlaves or 
* handmaids, and dies without having time 
for a will, his widow or ſon ſhall have 
« power to execute his intention, pro anime 


„ redemptione an mariti.” 60% 


| Hence alſo, when Suarez marks the differ | 
renee which he very juſtly holds between the 
law of nations and the law of nature, he ad- 
duces, among other proofs, the abolition of 
flavery as ariſing from the poſitive inſtitu- 
tions of the Chri/tzan Church. (5) 


00 Concil Ae et Lib. Conſt. ap. Wilk. 10. 
120. 134 


C) L. L. Sandi Steph. Reſp. et Stat. Hung, 177. 


(5) Sic enim Jus GEN TIUN de ſervitute captivorum 


in bello juſto, in Eccleſia mutatum eſt, et inter Chriſtia- 


205, id non ſervatur. De Legib. ac Deo Legis. L. 2. 5 19. 
Vide alſo Grot. P. 15 B. et P. 3.7. 9. 


But 
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But nothing on this ſubject can be more: 
forcible than the language of the learned Sir 


Thomas Smith, ſpeaking of bondage and 
| bondmen. © © Howbeit,” ſays he, ſince our 


* Realme hath received the Chriſtian Reli- 
gion, which maketh us all in Chriſt, Bre- 
thren, and in reſpect of God and Chriſt, 

Conſervos ; men beganne 7 have conſcience 
to hold in captivitie and ſuch extreme bon- 


terme him, Chriſtian; that is, who looketh 
in Chriſt, and by Chriſt, to have equal 


La 
N 


vation. . Upon this ſcruple, the holy fa- 
thers and friars, in their confeſſions, and 
ſpecially in their extreme and deadly ſick- 
« nefſes, burdened the conſciences of them 


„hom they had in their hands; ſo that 
* temporal men, by little and little, by reaſon 
of that terror in their conſcience, were glad 
4 to manumitte all their villaines. The holy 


fathers and friars, however, (adds this grave 
perſon,) © did not in like fort by theirs,” (7) 


(i) | Commonwealth of Engl. 137. 


4 . : ; Dr, | 


dage, him whom they muſt acknowledge | 
to be their Brother, and as wee uſe td 


portion with them in the Goſpell and Sal- 
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Dr. Robertſon, in a very learned and co- 
pious note upon the ſtate of ſlaves during the 
earlier ages in Europe, has forſtalled much that 


might be adduced farther on the ſcore of au- 


thority, with reſpe& to enfranchiſement on 
chriſtian motives. To that note (4) I ſhall 
therefore refer the reader, and content myſelf 
with pointing out a few other inſtances, Which 
powerfully confirm the opinion ; ſuch as the 
decree of the third Lateran Council, under 
Pope Alexander III. by which it is expreſsly 
declared, that all Chriſtians ought to be 
exempt from ſlavery ; (1) and a law of Swe- 

den, about the year 1299, known by the 
name of king Birger's law, by which the 
ſale of ſlaves is prohibited, expreſsly on ac- 
count of the injuſtice of ſuch a practice 


among men, whom Chrift made free at the 
"_ of 4 his 28555 111 7 | | 


But K all the effects of Chriſtianity in . 
altering the political face of Europe through- 
out all © its r and which ay therefore 


@ Note U. N Ch. v. 
() Henault Hiſt. Chron. 1. 195. 
(a) Loceen, Leg. Succ, 
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very fairly be denominated a part of its Law 
of nations ; none are ſo prominent to obſerva- 
tion during theſe centuries, as thoſe which 


ſprang fromthe influence and form of ONE 


ment of the Church. 


: The Biſhop of Rome, by means my it falls 


within the province of Eccleſiaſtical Hiſtory to 
deduce at large, rather than of a treatiſe like 
this, had riſen to a height of power wholly 


. unparalleled in the hiſtory of the world ; and 
although at firſt he was, comparatiyely, with- 


out territory, without troops, without riches, 
without feudal rights; he obtained by his 
ſpiritual influence alone a deſpotiſm, firſt over 


the minds, and afterwards over the tempora- 


ties of princes, which. made him ſoar far 


above them all in power and pre-eminence. 


It is true, that in all well regulated com- 
munities, the effect of Religion has been ſo 


great as to reflect conſiderable reſpectability 


upon its miniſters; but in the ages of anti- 


quity, and in countries not chriſtian, their 
influence has been confined within the bounds 


of a ſingle ſtate. The High Prieſt, or the 


Patriarch, has had much ſway in the 


Hierarchy | 


2:44 
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Hierarchy of his Country, and much perſonal 
influence over the minds of his countrymen; 
but it was. referved for the Chriſtian nations 
alone, uniformly to obey, though diſſimilar 
in origin, character, and language, and often. 
difunited by oppoſing intereſts, ONE PAR» 
TICULAR MAN taken promiſcuouſly from 
among them, to expound their religious duties, 
and be their director in points of conſcience. 
Nor is this, while diveſted of extraneous 
matter, ſo incongruous or unnatural as it 
has appeared ſince the uſurpations and tyranny. 
of the Supreme Pontiff. If there is any thing 
that can unite men and nations of the moſt 
diſcordant characters, it is the profeſſion of 
the ſame religion ; eſpecially a religion, the 
very eſſence of whoſe morality is to conſider 
all mankind as brethren. Of ſuch a religion, 
thus generally profeſſed, every miniſter, let 
what will be his country, will naturally have 
an influence over all communities whatſoever; 
he talks to them the ſame language, he teaches 
them the ſame truths, he is cloathed with a 
character which all are bound to reſpect, and 
he belongs as it were, to the ſame ſtate with 
every one, or rather all ſtates, in this point 
of view, are indifferent to him. The CLERGY - 
Vor. II. e there 
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„ INFLUENCE or CHRISTIANITY, Aub writ 
therefore, in the natural ſtate of things, are 
among Chriſtians, abſolutely a different body 


of men from the reſt of the world. They form | 


a a community, made up from other communi- 


ties; they are ſelected to be the channels by 
which the benefits of a religion common to all, 
are to be conveyed equally to all. The whole 


world is their care, and univerſal order and 


benevolence their objects, and though the 


unavoidable diviſions of mankind into ſeparate 


nations, ſuperinduce the ſame ſort of di- 
viſions among them, (which thus have par- 


ticular communities allotted to them as their 


peculiar charge) yet the bond of Union occa- 


ſioned by one common religion continues 


always the ſame, and a Chriſtian Eccleſiaſtic, 
whatever may be his country, is every where 
entitled to the reverence and ABUSE} at- 
n to his character, 


But if this be the ani in "Mn TW; 
the imperfections and blindneſs of men have 
rendered ſo noble a theory abortive in the 


Practice,) the Supreme Head of this venerable 5 
body, would naturally be intitled to as much 


greater a proportion of influence and reſpect, 
as the head of any other inſtitution poſſeſſes 
above 
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| above i its W members. He is ſelected 
to ſuperintend the diſcipline, the manners, 
oy the qualifications of thoſe, who are them 
ſelves the regulators of diſcipline and manners 
to the reſt of the world. All men therefore, 
ought fairly to look up to him, as to their 
father and chief counſellor, and he would in 
return adviſe and correct them as his chil- 
dr with _ ſeverity, and On rn ; 


Such aQually is the picture wiki the . 
ligious Eſtabliſhments of Chriſtian nations 
diſplays to us in Europe during the earlier 
ages, diveſted of the corruptions which after- 
wards defaced it. A Hierarchy, neither un- 
8 n nor unwiſe! + 555 


"3 It 0 1 fall within the ſcope of our en- 
quiry, to ſhew by an enlarged detail, how the 
Patriarchal Church of Rome, attained to. this 

pre-eminence over other rival churches, ſuch 

as Carthage, Antioch, or Conſtantinople; or how. 
| it roſe from the equality in which originally all 

the Churches of Chriſtianity had been eſtavblith- 
ed: Neither is it more relevant to trace minutely 
the progreſs of the Pontiff's power over the mind 
of man, his claim to infallibility, or his pre- 
| 9 8 3 tended 
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- tended ſucceſſion to the power of Saint 
It is fufficient that the fact of his g 


PETER. 
ſuperiority did actually exiſt, and that the 
weſtern nations choſe to conſider him as the 
chief of CRISTEN DOM; to obey him as the 
ſucceſſor of the Apoſtle, and their infallible 
director in all points of morality, of con- 
ſcience, and of faith. 


The hb of 1 however came thus 


to be changed; all the various barbarous na- 


tions that had poured in from Scandinavia or 


Tartary, from the North or from the Eaſt, 

ceaſed by degrees to conſider themſelves of 
different races, and in ſome meaſure coaleſced 
under one great bond of union. And although: 


— 


they were independent of one another, and 


every fovereignty was ſupreme with reſpect 
to the reſt; yet for religious purpoſes, and in 
conſequence of religious deference, they were 
willing, all of them, to part with a portion 


of that Sovereignty, and the whole of what 
was parted with being united under the 


Church and fwayed by one man, compoſed 


a new kind of dominion, as firm and exten- 
ſive, as it was remarkable. 


, 
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By the Conſtitution of this dominion, ho- 
ever was the poſſeſſor of the Papal Chair, was 


in ſome meaſure the director of the affairs of 


Europe. He was the ſuppoſed Mediator 
between Heaven and the world; he decided 


upon right and wrong; he wWas the great 
caſuiſt in all difficulties; and among fovereign . 


princes, who obeyed no other tribunal, - he 
might fairly be called the Cus ros Morum. 
Could it have proceeded without abuſe, or 


perfection of wiſdom and virtue in one man; 


the Inſtitution would have been admirable! 


A common Tribunal was thus ſupplied where 


it moſt was wanted; Appeals lay to it from 


all corners of Europe; the weak could be 
upheld ; the ſtrong could be repreſſed; the 


moſt divine of all Inſtitutions, Jusr ick, had 


free room to diſplay itſelf ; and the FATWER 


oF CHRISTEN DOM might really have been 


nn TIE n e o #3 


The arms which. ce; IRE to WS AY 


the power ſo granted are too well known. to 


need any elucidation. 1 ſhall only obſerve, 
that when men could agree, from - ſpiritual 


Oy to pay ſuch uncommon. deference to 


D 3 an 
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an individual who poſſeſſed no kind of tem- 
poral rights over them; it was but natural for 
them to ſuppoſe that he poſſeſſed the abſolute 
diſpoſal of ſpiritual rewards and puniſhments. 
His dominion, being founded upon influ- 
'ence over the mind, and imagination, the 
things which have the deepeſt effect upon 
them muſt have been ſubject, or ſuppoſed to 
have been ſubject to his will; and it is not 
wonderful therefore that his privileges of re- 
mitting fins, of depriving men of Chriſtian 
rights by ex communication; and of being 
the ſole perſon to receive them again within 
the boſom of the Church ſhould be ſo uni- 
verſally allowed, and attended with ſuch re- 
 markable effects. Nor is that right which 
was claimed to arm other powers againſt re- 
fractory princes, by any means ſo great an 
uſurpation (theſe premiſes being allowed,) 
as at firſt ſight it may appear. The power 
with which men choſe to inveſt their Holy 


| HV Father, of marking out a man for public 
= | eexecration and public deſtruction, for the 
vB 


fake of virtue and religion, was really but 
Nugatory, unleſs he alſo had the power of 
calling upon the ſecular arm to ſupport him. 
Hence could the Eecleſiaſtical Eſtabliſhments 

2 | Which, 
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which aroſe out of Chriſtianity, have really 
ever exiſted 'in their purity, or for the ſole | 
purpoſe for which the language of the Theory 
intended them; had the papal thunders been 
only dealt out in the caſe of ſome horrid 

_ atrocity, worthy of divine wrath; the inter- 
ference of different Potentates with one another 
at the call of the Pope, and the conſequent 
multiplication of the legitimate cauſes for war, 
would not have been ſo unjuſt, or ſo ſtrange, 
as they appear in the hiſtories. As long as 

the Eccleſiaſtical Conſtitution was ſupported by 
the thrones of Europe, it was but a fair and 
natural conſequence, and it is the abuſe of 
the inſtitution, not the inſtitution itſelf, which 

_ chiefly calls for our animadverſion. þ | 


When Jonx, king of England, by his 
violence and depravity, had drawn down 
upon himſelf the juſt deteſtation of mankind, 
and the frequent admonitions of the Pope, he 
laughed at attacks which, while he was at 
the head of the whole integral force of his 
kingdom, could only, or chiefly, affect his 
reputation. But when the holy father uttered 
his final malediction, which diſarmed him of 
half his power, and gave the King of France 
D4 authority 
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authority to execute the ſentence of excom- 
munication, the Tyrant, humbled by the 
ſpiritual and temporal powers united, was 
forced at laſt to give way, and to feconcile 
himſelf to the Church at the expence of 
his independence. The conſequence is well 
known. The hand which directed deſtruc- 
tion againſt him when he was ſuppoſed to 
deſerve it, was able to avert the blow when 
he had expiated his offence ; and PILIr 
AvuGusTvus, though he refuſed to lay down 
his arms, was unable to contend with the 
reſtored vigour of Joux. 00 


| i this example [ am * e the moſt 
remote thought of vindicating the motives 
and conduct either of Innocent III. or of 
Pa III. I have adduced it merely to illuſ- 
trate the effect which the deference of Chriſ- 
tianity for its head, had upon the Law of 
Nations at that time; and could we be ſo 
happy as to expect chat in ſuch a ſituation 
the conduct and motives of à Pope, and a 
king of France, would always be wiſe and 
| pure, Lanny of no en 


(92 N. ra. 299. Me 
ginning 


| _— of all 108 em en 
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ginning of mankind, ſo well adapted to pre- 
ſerve its e and Wann its n, 
neſs. Rs 

Such Lide nod purity, m——— are 
hardly compatible, and certainly not very inti- 


mate with our natures, and the good which the 


Popes have ever done, has been faroverbalanced 
by their power of doing miſchief, But at the 
ſame time it muſt be owned, even by their ene- 


mies, that a vaſt body of caſes might be 


brought forward, in which this remarkable 
Law of Nations, ſuch as I have deſcribed it, 
was adminiſtered in ſome meaſure according to 
the true ſpirit of its theory, and we may often 


_ obſerve the Father of Chris TENDOM, in- 


terfering, not improperly, with mediation, - 
advice, and correction, in the affairs and 


We have occaſion to remark this at a'very 
early period in the firm and wholefome cor- 


rection given by St. Au BROSE, Archbiſhop of 
Milan, to ſo n. a monatch as . 


5 See ſome judicious Obersee Mr, * 
on this: Subjed.—Obtfery, on the Stat. p- SIS, 


Dos jus, | 
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DOSIVUS, after he had indiſcriminately mur- 


dered ſeven thouſand men at Theſſaloniea, 
without diſtinguiſhing the innocent from the 
guilty.—Little conſcious of his crime, the 


Emperor approached the church of Milan in 
order to pay his aceuſtomed duties, when he 
was met by the Prelate, who abſolutely re- 


fuſed him admittance, and beſpoke him in 
the following terms. © You ſeem not to 


« underſtand, Sir, the greatneſs of the mur- 


der you have committed; and perhaps the 
* oreatneſs of your Empire will not ſuffer 


“you to acknowledge your offence. But our 
„original is the duſt, whence we were taken, 


* and to which we muſt return, It is not fit 


«'you ſhould deceive yourſelf with the ſplen- 
« dour of your purple, or forget the weak- 
„ neſs of the body that is covered with it. 
« With what eyes will you look upon the 


'« houſe of ouR common LORD? With what 


* feet will you tread his holy pavement ? 
„Will you ſtretch forth thoſe hands, till 


dropping with the blood of that unjuſt mur- 


„der, and therewith take the holy body of 


„the Lord? And will you put the cup of 


that precious blood to your mouth, who 
have ſhed ſo much blood by the haſty de- 
a , 


J 


„ 


7255 
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« cree of an angry mind?“ In this animated 


ſtrain did a miniſter of religion proceed to 
rebuke the moſt tremendous monarch of the 
earth, till he ſent him home covered with 
ſhame, ang diſſolving into penitence and 
tears at the recollection of the cruelty of his 
public conduct; (p) let thoſe who are ac- 


| quainted with the conduct of the Prieſts of 


Pagan times towards kings and generals, draw 
the proper” inference, 8 5 


Another very complete example is to be 
found during the ninth century, in the hiſ- 
tory of Lorrain. LoTHARIUs, the firſt king 


of that country, having repudiated his wife, 


in order to marry a miſtreſs, NicHoLas J. 
who then filled the papal chair, interpoſed 


for the ſake of the good order of which he 


conceived himſelf to be the guardian. He told 


him that his religion permitted him neither 


to divorce his wife, nor to marry his concu- 
bine ; and threatened him with the ſevereft 


ea of the church unleſs he returned to 


his duty. Lotharius replied, and the Pope 
thus pe, m two ane immediately 


(00 Bingham, Antiq. of the Church, B. 16. ch. 3. 
f 
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into his dominions, who ſummoned a Coun- 


eil, and determined the matter in his favour. 


Nicholas diſſatisfied with their determination, 


depoſed, of his on authority, the two Arch- 
biſhops, of Treves and Colognę, and ſent 
another Legate, who gave the affair a re-hear- 


ing, and determining it againſt the king, he 


was at length obliged to en himſelf AYP 
| His miſtreſs. 9) | 


The ſtory is little intereſting. pat 


_might poſſibly have had ſelfiſh views in doing 


even what he did, and Lotharius actually 


ſucceeded better with his ſucceſſor ApRIAK 
II. I mention it, merely to ſhew the difference 


which it exhibits, between the Law of 
Nations of Europe at this time, and that of afl 


other Countries, and of Europe itſelf, before 
the firm eſtabliſhment of Chriſtianity. No- 
nation of antiquity, nor any that was a 
ſtranger to Chriſtianity, offers an example of l 
ſuch ſubmiſſion to a man, of whom, as a 
temporal prince, they were wholly inde- 


pendent. - 26 
© The hiſtory of the ſucceeding ages, is preg- 
nant wm capes of the ſame age Of media- 5 


- 


0 Velly 1. 323. 


Rb. 


ngwe ad | LE 4 


* 


cc 
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uon, (not merely as a-friend whoſe own in- 
tereſt is probably concerned, but in the capa- 
city of a father, equally intereſted for all his 
children, and anxious to make them fulfil the 
duties moſt acceptable to God,) we have an 


eminent and not ineloquent example in a let- 
ter of Pope Alexander, recommending peace 


between the kings of France and England in 
1162. Among other good things, ſays 


the letter, © which render men amiable to 


their neighbours and pleaſing to God, we 


i helieve that to be moſt acceptable, which 
« infuſes charity into the heart, and operates 
ag a bond of union to different minds. This 
good is PEACE, by which hatred is diſpelled, 
* rancour allayed, envy driven away, and 
anger ſhaken off; which pacifies the mind, 
« conciliates the heart, aſſuages the breaft, 
and affimilates tempers. This is what we 
* ſeek to plant, to propagate, and to nouriffi, 
„among the ſons of the Church; this 1s 
what we with to bring to Ruit, among 


} 


(7) Inter cætera bona, quæ hominem amabilem proxi: 


mis, et placidum Deo reddunt, illud ſpecialiter acceptum 
fore credimus, quod caritatem cordibus inſerit, et animarum 


vinculum 
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If we pauſe for a moment in this place, 
and recolle& the bloody injunctions of the 
religion profeſſed by the Conquerors of Eu- 
rope before their eee e and the manner | 


nine —— to Opin, () the cue 8 


of their Gods; we cannot but be ſenſibly 
ſtruck with the change, which a few cen- 
turies, under the influence of Chriſtianity, 
had made in the maxims of the world ! 
The opinion entertained of the Pope's 
power, when properly uſed, appears alſo 
very forcibly in the affecting appeal made by 
Hzenxy II. of England, to the ſame AL EX 
ANDER, ten years afterwards. He com- 
plains to him of the want of duty, and the 


ingratitude of his ſons ; that he has the 


misfortune to be Be to act, as if 1 


hated his own blood; that although he 
| could cy; repreſs their eee yet he | 


. operatur. ec; inquam, as” Pax oft: 5. 
quæ procul depellet hodium ; rancorem abjicit; fugat in- 
vidiam; excutitque livorem ; pacat mentes, corda conci- 


liat, ſerenat pectora, et ſociat voluntates. Hanc, &c. &c, | 


b . I. 21. et infr. | 
(s). Vide Chap. VII, ad fin, * 
| r cannot 
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cannot ſhake off the father, nor forget his 


natural affections ſo much as to have recourſe 


to extremities. In this tribulation he ap- 
proached the Pontiff, whom God, he ſays, 
„had raiſed to the office of Shepherd over 
„his people, and who though deſtitute of 
temporal arms, is able to defend the patri- 
„ mony of SAINT PETER with the ſpiritual 
« ſword, and requeſts his. interpoſition to 
< turn the hearts of children ene towards ; 
« their parent.” ) 


5 The . of Ricnard I. to the 
Pope, in procuring his releaſe from the pri- - 
ſons of the Duke of Auſtria and the Emperor, 
are well known. The former was touched 
in conſcience on his death bed, and com- 

manded his ſon to return the part of 
| Ricnary's ranſom which he had received 
as his ſhare of the plunder. The young 
Duke, however, being poſſibly not ſo prompt 
as he ought to have been, in fulfilling the 
intentions of his father; INNocenT III who 
then held the See of Rome, writes to him a 

letter, the preamble of which deſcribes with 


RG TTY 
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exactneſs the quality of parental Mediator i in 
the affairs of the world, with which as we 


have ſaid the theory of the Eccleſiaſtical Eſta- 


bliſhments had inveſted this remarkable po- 
tentate. INNOCENT begins thus. © In eo ſu- 
mus offieio, diſponente Deo, conſtituti, ut 
“ ſingulorum et omnium faluti conſulere de- 
e beamus z et univerſis petentibus, tam ma- 
joribus quam eee in executione * 
<« titiæ Providere. 20 


He goes on to exhort him, as he values the 
falvation of his Father, or his own, to reſtore 
the money, and threatens him with excom- 
munication in caſe of diſobedience. The let- 
ter had ſo far the deſired effect, that he re- 
ſtored the hoſtages which had been given for 
the payment of the money, and would have 
given back the money itfelf, had not death. - 
1 the S mp of his crack 


= 1193, the ſame fort of cdepoidoa: 
procured liberty to the three daughters of 
TaxcxeD, king of Sicily, who had been 


(2) Rym. I. 102, 


Carried 


| ECCLESIASTICAL ESTABLISI A 


carried off and 1 1801 captive mag * 
dhe Empgrge Aru VL (5) 


In 1214, Simon Montford, the Conqueror © 
of the Albigeois, having unjuſtly detained 
the infant ſon of the king of Arragon in 


e 


priſon, his mother appealed for ſuccour to . 

ithe Pope, who interpoſed his authority in 5 
her favour, and Montford v was forced to yield 
up the child. 1 - 


_ Laſtly, in 1377 upon the breaking out 
&f the war between EpwarD III. and 
PHILIP of VAToIs; the (Engliſh monarch 
before he took the field, thought it right to 
lay his pretenſions before the ſovereign of 
Rome; he complains to him of having been 
unjuſtly deprived of the crown of France; 
of affronts offered to his Ambaſſadors; of te 
conduct of the Nobles| of the realm, who in 


their capacity of Judges, had deprived him, 


when a minor, of his rights; of the king $ 
ee the revolt of the Scotch; c in 


(u) Wa I. 50. | 
(x) This circumſtance obliges even Voltaire to confeſs, 
* Quil-y-avait des moments bien honorables pour la cour 


“ de Rome. ”—Eſp. des Nat. ch. 60. 
Vor. II. = 1h | ſhort, 


— — — 
* 


Parliament, expreſsly out of reverence for 
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ſhort, lays the whole of his grievances before 

him as if he had been regularly choſen 
_ umpire between them, ( * 


It is not es that the cuſtom of 


= APPEAL to neutral powers, on the breaking 


out of war, (2) aroſe from this influence of 


the Pope in the Chriſtian republic. Habituated : 
to lay their grievances before him on all occa- 


ſions, and to juſtify their conduct when it 


appeared to be neceſſary ; the tranſition was 
_ eaſy from him to other princes; and the 
connection between the various potentates 
growing cloſer and cloſer, they continued 
from a ſenſe of its utility, a cuſtom which 
poſſibly would not have been thought of, (or 


at leaſt not ſo ſoon, W. had it not been for the 

deference they paid to him at a time when 
knowledge of one another was not ſo uni- 
verſal. | | | 


— 


The war a by EDWARD in ſupport : 
of his claim was actually delayed for ſome 
months, after it had been reſolved upon in 


* 
mw 


(3) Rym. 4.826. 
(z) See Chap. X. 


the. 
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the holy See which had adviſed. ſuch a piece 
of moderation ; (a) and after it broke out, 
we find the Pope through his Legates not 
wanting in the care which he had profeſſed + | 
to have for his children, It was not their 7 | 
fault, that the bloody battle of Poitiers was '» 2 
not oreventa and as it was, it was retarded I 
for the {pace of one day by negotiation. On 1 
the morning intended for the battle, ſays 
Froiſſart, when the troops were drawn up, 
and every officer encircled with his men; 
the Cardinal of Perigord came to the king on 
full gallop from Poitiers, whence he had ſet 
out at day break, and with joined hands, and 
in the name of God, and humility, conjured 
| him to ſpare the effuſion of ſo much blood 
as might be ſpilt, by endeavouring to end 
the matter by negotiation. (5) This prayer 
was granted, but though his endeavours did 
not enen it does not the leſs n the 5 


| ( a) Canetions etiam 0b eee dictæ ſedis 1 
veſtram, quod citra primum diem menſis Martii, proximo 
futurum (nec poſt, donec contrarium demandetur ex parte 
noſtra, vel per noſtros) nulla fiat Invaſio, nect prefato 
conſanguineo noſtro, &c. &c. malum N inferatur,— 
Rym. 4. 833. | 

-4#} Fraiſlart, . 50h aha. 


E 2 deference 


1 
l 
1 
l 
| | 
1 
ö 
? 
4 
» 
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deference With Which the intefferetice of the 

chriſtian church, Was always regarded in the 
moſt critical ditlics, On the other hdtit, the 


" Prieſts df fititiquity, wete often thettiſelves 


the Generals of the atttiles, or, if hot, were 


bufied in laſpecrintz the ſacriſices, and thereby 


! as für as in them lay, the opera- 
ions of wat. Nb eſe pteſents a more "mant- 
feſt proof of the change which the cuſtoms of 
Europe had undergone. 


The fame battle of Pairs, furniſhes ts | 
alſo with eminent proof” of a cuſtom, in 


which the papal cenſures muſt have been of 
high ſetvice to the affairs of the world. 


Pr TER of BoURBON, one of the moſt | illuſ- 
trious Nobles of the realm, periſlied there 


under an excommunication, which had been 


laid upon him at the ſuit of his creditors, with 
whom he was deeply involved. The filial 
piety of his ſon, Prince Lewis, obtained the 
removal of the ſentence, in order that prayers 
might be ſaid for the good of his foul: a 


favour, however, which was only granted, 


upon his engaging himſelf to ſatisfy the debts of 
his father. (c) At the ſiege of Montpelier 


(sc) Henault. Hiſt, Abrg. 1. 322. 
| alſo, 
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duke of Anjou, that ſavage Conqueror con- 
_ demned fix hundred of the citizens to death 


in different ways. Two hundred were doomed 


to periſh by the ſword ; two hundred by the 
halter ; two hundred by the flames ; and the 


Whole of their poltesity were to be ds 


to n 


The conſternation which ſuch a ſentence, 


Upon ſo large a body produced, Was general 
throughout the city. Nothing was heard but 


the moſt piercing and melancholy cries; the 
men given over for loſt, were intreating par- 
don; the women, with diſhevelled hair, were 
beating their breaſts. In the midſt of this 
defolation, the Caxpinar of AlBAUr, 


aſſiſted by a Dominican Friar, addreſſed him- | 
ſelf to the Duke in the language of his reli 


gion. They did not excuſe the faults of, the 
city, but reſted their interceſſion entirely upon 
the ſublime doctrine of forgiveneſs of inju- 
ries, the flower of the Chriſtian morality, and 
which it was reſerved, they ſaid, for Chriſ- 


tianity alone to make known to the world. 
The duke was moved at their repreſentations; | 


ms the 
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to the meaneſt obſervation. —Taken by the 


. 
: 
# 
14 


- upon the cuſtoms of the world. 
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the bloody puniſhment to which he had con- 


demned the city, was changed into a fine 
and from that time, remarks the hiſtorian, 


the military puniſhments in France 9 to 
have been milder. (c) a 


Ancther conſiderable advantage derived; 4 to 


Sovereigns from the Pope's: power, appears 


in the manner in which the obſervation of 
Treaties during theſe times was enforced. As 
the obedience of men gave the moſt effectual 
ſupport to the decrees of the Pontiff, it be- 


came common-with them, when they entered 
into engagements, to ſubject themſelves to 


the penalties of an Interdict in caſe of failure, 
by which the power of. a prince was blaſted 
in its vigour; and could the frailty of man- 
kind have enſured a proper uſe of this pre- 
rogative, it would have continued one of the 
moſt powerful cUARANTIES for the pre- 
ſeryation of good faith, that has ever been 
deviſed. Uſed as it was, it diſplays another 
fingular effect of the Chriſtian Inſtitutions 


- 


— 


4) Villaret, 5 532. 


But 


* 


3, 
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But of all the examples of that regularity. 


which was ſeen in Europe in conſequence of 
its religious union, thoſe are the ſtrongeſt 
which are exhibited by the EcUMLIxICAL 
Councirs. Theſe were ſo called from their 
being ſuppoſed to relate to the whole habit= | 
able earth, the word cxcumenical, (OIKYMENIKOE) 
ſignifying ad orbem terrarum pertinens. () 


＋ » ti Alec 8 7 


They were accordingly compoſed of Bu- 
LEGATES from every nation of Chriſtianity, 
and under this appearance, Europe may fairly 
be ſaid to deſerve the appellation which has 

5 ſometimes been beſtowed upon it of a Re- 
PUBLIC of STATES. ZW 


„ has, not improperly, called theſe 
Councils the SENATE of Euro ; (g) and 
in fact, they were compoſed of a SET 


(2) Maimb. Hift, Greg. le grand 108, & Du « Cone 
| Glols. 


* De Callieres. Man. de negocier. Ch. 3 
02 ) _ des Nat. Ch. 67. ye 


K 4 or 
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or Soverzions, all intimately conniddted 
together; inſtructed in one anothers cuſtoms; 
obeying one common law j and in ſomèe mea- 
ſure, governed by one common intereſt, 


They were not merely formed of Ecclefiaftice, 


nor did they meet oy for the diſcuſſion of 
points of faith, The Emperors of the Faſt 


and Weſt, and other crowned heads, have 
ſometimes appeared at them in perſon, and 


almoſt conſtantly by thelt Attibaſſidots z and 
their rank and ſeats Were marked out, with 
as much regularity 46 4 ſubje&t of ſo muen 
nicety could permit. Points concefning the 
whole public Well of KU HOHE Were diſcuſſed 
in them; ſuch as the intereſt; and the prece- 
dency of nations; the conduct of princes ; 


all articles of falth ; the tnterefts of religion; 


and the defence of the faithful againſt the 
Inſidels. | | FM 

Their conſtitution and origin are to be 
aſcribed entirely to the effects of CHR IS- 
TIANITY. They were at firſt no more than 
Convacations of the Clergy, ſometimes of a 
particular State, or, at moſt, of thoſe who ac- 


knowledged ſome of the patriarchal churches 
as their head. They were at firſt alſo, abſo- 


lutely 
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| lately confined to religious matters, the ſuper- 
| Intendence of which they derived from the 
Apoſtles, and which they held inſulated 
among themſelves, let what would be the 
fours religion, of toleration of the ſtate they 
appened to be In. (%) ConsTanTtINE hows 
ever, having adopted Chriſtianity as the 
national Church, he claimed to himſelf the 
ſuperintendence of its diſcipline, ſo fat at 
leaſt as the privilege of calling public Coun- 
ells Was concerned; and when his Empire was 
ſplit into different kingdoms, the 8overeigm 
Imitated his example, and for a number of 
Fears reſerved to themſelves this important 
right, Thus CLovis, who was at the head 
of the greateſt Weſtern dominion of his age, 
called the Council of Orleans in 511 of his 
own authority; the Biſhops that compoſed 
it, are ſaid to have requeſted him to ratify 
their decifiotis, Et par malheur, adds Paſ- 
quier, nulle mention de TEveſque de 
Rome. ()) Prin alſo, and His brother 
CARLOMAN, though only Mayors of the 


(b) See Puffendorf. fur ia Mon. Spir. du Pape. 17, 22. 
et ittfr, Putter Conſtit. of Germ. by Dornf, I, 0. 


(i) Recherches de la Fr. L. 3. ch. 7. 
3 ER © 


— 
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Palace, exerciſed the ſame privilege two cen- 


turies afterwards, (4) 


Under Charlemagne, the prerogative, as 


may be ſuppoſed, was. rather extended than 


curtailed ; accordingly, at the Council of 5 


Franckfort in 794, he preſided in perſon; 
received the decretals of the Fathers; confirmed 


them, and ordered their publication; 0 and 
when the vaſt territories of this prince came 
to be divided into the two great kingdoms of 
Germany and France, the Sovereigns of the 
former, who for the moſt part preſerved the 5 
title of Emperor of Rome, continued for 


Tome t time to exerciſe chis Prer ogative. (m) 


It was not unnatural however. — the 


Miniſters of religion, who held their miniſtry 
from God alone, to he. jealous of the inter- 


poſition of temporal power, and by degrees | 


they acquired, or rather reſumed, the right : 
of aſſembling themſelves at the call of their 


() Paſquier: 3. 10. Hen. Hiſt. Chron. 1. 120. 


- (1) Pfeffel Droit pub. d'Allemagne, 1. 35. | 
(n) Heiſs. 1. 125, & Pfeffel Droit pub. 1. 192. where 
he enumerates the ri 9 of the Saxon Emperors. 


© Chief | 
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Chief. CHARLES the BALD, favoured their 
vievrs in France, and in a little time the Pope 
found himſelf inveſted with the excluſive 

privilege of calling aſſemblies of the clergy of 
particular States, even without the e of 
their een _ 


We have mentioned above, the great 
points of buſineſs which preſented themſelves 
to Councils thus called, for conſideration: 
but a ſhort attention to the proceedings of 
two or three of the moſt famous of them 


during the ages before us, will render their 


effect upon the laws of Europe ſtill more 
viſible. The two Councils of Lyons give 


us the idea of an almoſt perfect CourT or 


PARLIAMENT of Chriſtendom, in which the 
affairs of Sovereigns were diſcuſſed, and Sove- 
reigns themſelves proceeded againſt, under 
all the forms of a regular trial and ſentence. 
The inveſtigator of hiſtory, is not to be told 
the bitter conteſts of the famous FREDERICK 
II. and the See of Rome, which gave riſe to 

the firſt of them. InnocenT IV. who at 
that time held the ſeat of St. Peter, having 


(#) Henault, I. 120. | | 
Ne} | ſuſtained 
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| Fuſtained the quarrel with various ſucceſs, 

and being at length driven from Italy by the 
troops of the Emperor, refolved upon one laſt 
effort to decide the affair, His excommu- 
nications had hitherto had no effect, he found 
no ſecular prince ſtrong, or willing enough, 
to take up his cauſe; and he fell upon the 
daring expedient of declaring the Emperor 
aethroned, in, and by the aſſiſtance of, an 
Aſſembly compoſed of the repreſentatives of 
almoſt all the States of Europe. In this un- 
common enterprize he truſted to the influ- 
ence of religion to carry him through; but 
the undertaking could only be conceived 
upon principles as vaſt and important, as it 
was daring in him to imagine them; and 
the ſucceſs of it upon thoſe principles, put 
the Law of Nations in a light in which it had 
never before been regarded. It was at that time 
indeed, not new to conſider Princes who were 
excommunicated, as deprived of their tem- 
poral rights, and liable to be attacked by any 

ſecular power that was called upen, by the 


Pope: but that a Congreſs of Sovereigns and 


Ecelefiaftics, ſhould bring to a ſolemn trial, 
and fit in judgment upon another Sovereign, 
who FRE his rights by the ſame title as them- 


I | ſelves, 155 
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ſelves, was in conformity with no one caſe 

that Had hitherto happened, no principle that 
had yet been brouched. The expectations uf 
men were therefore fairly exalted, the conteſt 
became ititereſting, and the account of :the 
proceedings of the ' Council, will 'ſhew the 


cuſtoms of Europe in a point of view never 


ſo thoroughly ſeen ener and never Wits 
W | 


| The place of the Council was the firſt care 
bf 'InnoOCeNT; and he pitched upon Lyons, 
as the moſt central and convenient ſpot. It 
was ſurrounded as it were by Germany, 
France, and Italy, and was not very far 
diltant from Spain, nor even from England. 


Hither then, he ſummoned the dignified 
Clergy from all the kingdoms of Europe, ani 


invited their Sovereigns to appear there alſo, 
either in perſon, or by their Ambaſſadors. 


The obect of the meeting which he at firſt 


avowed, was to conſider of the abuſes of the 
Church, and the defence of Conſtantinople, 
then threatened by the Turks. The Eccle- 
ſiaſtics univerſally obeyed his ſummons, and 
of the _ win there appeared the 


Emperor | | 
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eloquence, who united in his own perſon, 
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Emperor of Conſtantinople. BaL.pwin II. 
and the Counts of Provence and Tholouſe in 


perſon; and by their Ambaſſadors, the Em- | 


peror FREDERICK, the kings of France and 


England, and other inferiour Powers. The 
Sovereignty of the City was yielded to him 


by the Archbiſhop, at that time its temporal 
Lord, and the Knights Templars, (themſelves 


another Sovereign power) formed his body 


guard. Dn 


At the firſt days ſitting, little was done. 
Many abuſes of the Church were propoſed 
for conſideration; the patriarch of Conſtanti- 


nople complained of a dimunition in the 


number of his Suffragans, and the Engliſh 
wiſhed to call the attention of the meeting to 
the canonization of Saint Edmund. The 


Pope however obſerved that there were 


much more preſſing matters to employ their 


There was at that time preſent on the part 


of the Emperor, THA DD EUS of SuEsSA, a 


man of conſummate prudence, and ſingular | 


the 
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| the capacities of Soldier, Civilian, and Judge 
of the Palace. (o) This man knew well the 


difficulty of the charge allotted to him; he 


had to contend with an enemy of tried abili- 
ties and vigour, whoſe hatred, by having 


been puſhed to the utmoſt, was capable of 


every thing; and who fought with weapons, 


not only the moſt powerful, but which he 


himſelf was not permitted to wield. He had 
nothing to rely upon in the exerciſe of his 
function, but coolneſs and patience in ſuffer- 


ing what he could not reſiſt, and a firm 


promptitude to ſeize every poſſible advantage. 
He quickly perceived what was meant by 
matters more preſſing ; but as it was his buſi- 
neſs rather to avoid, than to provoke the con- 
teſt, he affected not to underſtand them; 


and to evince his maſter's zeal, he propoſed 


that he ſhould do his utmoſt towards the 


union of the Roman and Conſtantinopolitan 


Churches, and ſhould undertake a Cruſade 


in perſon, © O! how many and how great 


are his promiſes!“ replied the Pope, © never 
formed! They are now made merely to 


(e) Mat. Par. 663. . 
1 «. elude 


— 


and no where performed, or to be per- 
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4 elude the ftrake of the Axe which 18 up- 
+ lifted, and which will ſoon fall upon the 
* root of the tree. But were I diſpoſed to 
« liſten to him, where can he look for friends 
ho will be this ſecurities.” (5) The Am- 
baſſador immediately pointed out the kings of 
Frunce and Englaud. By no means, re- 
plieil the Pontiff, the Church will then have 
e three powerful enemies inſtead of one; let 
him perform the conditions he has ſo often 
4 ſworn to and I will then believe him.“ 
Thaddeus, whoſe inſtructions did not extend 
to this point, and had not time to prepare an 
anſwer for ſo important a propoſition, was 

forced to abandon it in (piper: and . 

neſs. 4 


bi- Wa all that | paſſe ducing he [Gr 


9 the Church of St. Pry whe in 
zall the pomp of the prieſthood, and with 
many ſighs and tears beſpoke the Aſſembly 


) The Commonwealth ., of Europe muſt ; have been | 
ca, into no inconſiderable regularity of * re ſuch 
Zecurities could have been talked of. | 


( 7 5 Siluit contriſtatus, &c. Mat. Par. 664. 
once 
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once more. O ye, ”? ſaid the afflicted Pon- 5 


ff, © who are paſſing through life, attend 
and obſerve, whether any ſorrow is equal 


4 to. my ſorrow.” He continued a diſcourſe, 
not. ineloquent, in which he compared his 
five greateſt misfortunes to- the five wounds 
of Chriſt, The firſt of them was the inhu- 
manity of the Saracens ; the ſecond the ſchiſm 
between the Roman and Greek Churches; 
the third the prevalency of heretical doctrines; 
the fourth the miſery of the holy City; and 
the fifth (the chief object of his deſign) THE 
CRIMES Or THE EMPEROR. He accuſed 
that Monarch of hereſy ; of ſacrilege ; of per- 
jury; of being the enemy of the religion he 
was ſworn to protect; of intelligence with 
the Saracens, whom he had even eſtabliſhed 
in his territories; and of a criminal intercourſe 
| with their women. = 


1 chis 8 the Emperor's Am- 
baſſador roſe up with a firm and intrepid air, 
and reſiſted every article of the charge. He 
obſerved that it was only for him who 
diſcerned all the ſecrets of man, to know 


1 9 keys his maſter was really a Chriſtian or . 


; but judging from his outward acts, that 
vor II. | F | there | 


. 
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there was every reaſon to ſuppoſe he was ſo, 
fince he complied with the rites of the 
Church, and above all fince he prohibited the 
vice of Uſury, (retorting in this upon the 
court of Rome, which was ſuppoſed to be 
tinctured with it;) that as for intelligence 
with Saracens, and eſtabliſhing them in his 
dominions, it aroſe from prudence, in ag much 
as he gained a body of troops for his own 
defence, and ſpared the effuſion of Chriſtian 
blood ; that with reſpect to their women, he 
had no perſonal intercourſe with them, but 
employed them merely in ſhows, and had 
even diſmiſſed them when he found his con- 
duct not approved of in that particular, 
Laſtly. in reply to the charge of perjury, 
which the Pope had endeavoured to prove 
trom letters of the Emperor; he ſhewed from 

letters which he alſo produced, that his Holi- 
neſs himſelf was equally guilty, and that his 
maſter was not bound to perform his part of 
a contract, which had not been fulfilled by 
the other party. He ended by humbly in- 
treating the Aſſembly to accord him ſome 
delay, that he might ſend to his maſter and 
requeſt him to haſten his appearance at the 
| ran in perſon, which he had 1 ex- 
- pected ; 
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pected; or to glve him filter powers t . 
at that time lie poſſeſſed, which would enable 
him the better to proceed. The Pope refuſed 
His req ueſt. 1 fear the ſnares, ; ſaid he 
ek Which I Have endeavoured to avoid; I: am. 

4 not yet prepared to ſhed my 870% nor 
do I yet deſerve à crown of Mattyrdom.” 
At the itiſtanee however of the Ambaſſadors | 
of France and England, particularly of the 
latter, (between whoſe maſter and Frederick 
there Was a doſe affinity ;) Thaddeus ob- 
tained a fortnight delay, and the Emperor 


was ſummoned to come and Juſtify himſelf 
in . 4, | 


The chives” to the Sbriom was ſuch, 
probably, as Innocent expected; he pointedly 5 
refuſed to obey; and ſaid that he would never 
diſgrace the Imperial dignity ſo far as to ap- 
pear before a Synod, aſſembled for the pur- 
poſe of judging' him. It does not appear 
however from M. Paris, from whom I have 
_ chiefly extracted this account, that he made 
any ptoteſt againſt the former proceedings of 
the Council; and ſuch at leaſt was the opi- 
nion of ei rights entertained by its mem- 
; bers, that the Emperor's obſtinacy is ſaid to 
2 have 
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have alienated the minds of many of his 
friends. In the courſe of the affair, we have 
farther proofs of the power ſuppoſed to be 
inherent in theſe meetings. A Council it 


ſeems had formerly been ſummoned at Rome 
by GrzGoRy IX. in order to proceed alſo | 


againſt Frederick, and that haughty prince 
had cauſed many of the prelates going to it, 
to be arreſted. A new ground of accuſation 
was made out upon this, which was treated 
as the height of facrilege ; ; and the zealous 
Thaddeus in vain endeavoured to defend 
him, by ſhewing that he had been ready to 
ſet them at liberty, had not the Biſhop of 
| Paleſtine and others inſolently thundered forth 
excommunications againſt him. Innocent, 
(proceeding all along upon the acknowledged 
authority of Councils to try the cauſes 'of 
Sovereigns,) demanded of the Ambaſſador 
what his maſter had to fear from the judg- 
ment of good men if he was innocent ; and 
Thaddeus avowed the authority of the Court, 
by confining his objeQions ſolely to the 
members that compoſed it. He obſerved that 
he had every thing to fear from a tribunal 
wherein his enemies were more numerous 
than his * and where Gregory, the 
hotteſt 
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huotteſt of them all, was to preſide. The 
Pope however was too able to continue the 
conteſt by argument, and perceiving the 


impreſſion made upon the Aſſembly, he 
coolly replied that his defence would avail him 


nothing, and would only end in the merited 


DrrosfrIOx of his maſter. Thaddeus had 
alſo obſerved the effect which Frederick's re- 


Ne fuſal to obey had had upon the Aſſembly, (a 


ſpirit which had been ably encouraged by 
the crafty Pontiff,) and firm as he was, he 
therefrom trembled at this menace. He 
again offered to ſpeak but was refuſed a hear- 
ing, and perceiving the approaching victory, 
he endeavoured to avert its conſequences by 
complaining of the paucity of members that 
compoſed the Synod. He alſo completely . 
diſcovers to us the opinion entertained in ö 
thoſe days of the power of Councils by actu- 
ally Appealing to another meeting, more. 
general, ſolemn, and impartial. He, was 
anfwered that it was' ſufficiently a general 
Council, ſince it was compoſed of ſo many 
Patriarchs, Archbiſhops, Biſhops, and Nobles, 
collected either in perſon, or by their Ambaſ- 
. fadors, from all parts of the world; and the 
ye proceeded, as the Vicar of Chriſt, to 
* 3 5 declare | 
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declare him guilty. of, ſacrilege, and hereſy, 
and, in conſequence, to pronounce him ex- 
communicated, and dethroned. In the pre- 
awmble to the ſentence, he has theſo remark- 
able expreſſions ; that the Popes are eſtabliſhed 
over all Chriſtians, for the purpoſe of re- 
warding the good, and puniſhing the guilty, 

in virtue of which he relcaſes the ſubjeQs 
of the Emperor from their oath of allegiance; 


he actually calls upon the Electors to proceed . 


to a new election; and as for the kingdom 
of Sicily, as ſuperiour Lord, he reſerves. its 
diſpoſal to his ov will. | 


This terrible ſentence ſeemed to aſtoniſh 
the Council itſelf, and was heard, ſays the 
hiſtorian, with a kind of ſtupor and horroyr. 
The aſpiring Pontiff however, who was the 
only perſon unmoved, (7) proceeded in con- 
currence with the Fathers to denounce the 
uſual curſes againſt Frederick, who was no 
longer ſtyled Emperor, and, after a number 


(7) In Imperatorem Fredericum, ſine aliqua palpatione, 
vel diſſimulatione, vel dilationis indultu, talem ſententiam 
excommunicationis in pleno concilio, non ſine omnium 
Audientium et circumſtantium ſtupore et horrore 1 

liter fulguravit—M. Par, 668. 


of 
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of other acts concerning matters ſemporal, as 
well as Splyiaual, the Aſſembly ſeparated. 


| Thus ſiniſhed the celebrated Council of 
Lyons, the proceedings of which were of the 
very utmoſt importance to the European Law 
of Nations, and which, as its power is wholly 
aſcribeable to the influence of Chriſtianity 
(whether well or ill directed) has a fair title 
to be noticed in this place. The ſentence 
which it dared to promulgate, was received 
in Chriſtendom, as legal and juſt 5 it was 
publiſhed in all due formality in England by 
HxNRV III. the near relation of Frederick, 
and although that able prince contrived to 

keep together a, ſtrong party in the Empire, 


the reſt of his life was paſſed in arms with 


indifferent ſucceſs, The eccleſiaſtical. princes 
of Germany, payed ſo much deference to the 
ſentence, as to elect immediately àa new king 
of the Romans, in the perſon of Henry Land- 
grave, of Thuringia; and when that monarch. 
died, which he did in endeavouring to aſſert 
his rights, they ſtill paſſed by the depoſed- 
Sovereign, and with the additional ſufferages 
of many temporal princes, who had in general 
profelies againſt the a. of Inno- 
F 4 | e : 
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CENT, their choice fell upon. William Earl 
of n, who ſurvived him. (s) OW. 


Thirty years after this, the city a Lyons 
beheld another General Council aſſembled 
within its walls; in which, though the af- 
fairs treated of were neither of ſo much im- 
portance, nor of ſo much daring, as thoſe 
which had employed the attention of the 
firſt ; yet they were not leſs general in their 
effects upon Europe, nor leſs evincive of the . 
union which theſe Councils always ſuppoſed 
it to be under, in contradiſtinction from the 
reſt of the world. The object of the meeting | 
was founded entirely upon the maxims of 
Chriſtianity, and of Europe ; the relief of the 
Holy Land : the union of Churches ; the re- 
formation of manners; and the temporal af 
fairs of almoſt all the weſtern nations. The 
members of it were numerous. Beſides the 
Secular Powers, there were aſſembled near 
ſixteen hundred Prelates: the Pope (Grr- 
GORY X.) preſided” in perſon ; and Parte 
III. of France, who had begun to aſſert claims 


() The account of the whole of theſe proceedings i is to 
be found in Mat. Par. fos: 662, 663, to 679. Heiſs. 1. 125. 
Burigny, 2. 88. 9o et infr, & Efeffel x. 394. Struv. Corp. 
Hiſt. oem. 1. 466. > 1 > 
ta 


* 
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to the ſovereignty of the city, after coming to 
meet and to expreſs to him his good-will, left 
him a guard of ' Frenchmen under the com- 
mand of Imbert de Beaujeau, one of his No 
bles. Of Secular Powers, there were af- 
ſembled, the King of Arragon in perſon; the 
Grand Maſters of the Knights Hoſpitallers 
and Templars; and the Ambaſſadors of the 
Emperors of Germany and e | 
of France, me and pe e 
In this Aſſembly much was Jone for has 
ComMmMonWBEALTH of EuRoPEt.- A recon- 
ciliation between the Greek and Roman 
Churches was effected; the election of the 
Emperor RopoLPH was confirmed; and the 
claims of ALPHoNs0, King of Arragon, upon 
the Imperial dignity, renounced in form. The 
diſputes of the Princes of Italy were taken 


into conſideration; the form of election f 


the Pope himſelf was reviſed; uſury was de- 
clared infamous, and ex communication was 
denounced againſt thoſe who interrupted a 
Prieſt in publiſhing Ry: cenſures 
t Sovereigns: 00 tl 


00 Hi, des Copciles, t. 11, 959 et iat. 5 


a 
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It would extend this part of our enquiries 
to a diſproportionate length, were we to exa- 
mine the tranſactions of the other Councils _ 
that were held in Europe; and the intelli- 
gent reader would anticipate. any inferences 
that could be drawn from them; excluſive of 
which, the account of the two Synods above- 
mentioned, demonſtrates ſufficiently the point 
with which we ſet out, that the profeſſion of 
Chriſtianity had gone the greateſt lengths to- 
wards uniting the European nations under an 
intimate and eloſe allianes,' which, but for 
that, would never have exiſted. The only 
inſtitution to which I can compare theſe 
meetings of the Powers of Europe, is that of 
the AMPHICTYONs. in Greece; for which, 
however, there were particular reaſons of ano- 
ther nature, drawn from the community of 
origin in the Pelaſgic States; their ſimilarity. 
of language and laws; and their inhabiting 
an almoſt inſulated country, the political in- 
of which were in conſtant oppoſition to 
that of their ſurrounding neighbours. Reli- 
gion, therefore, did as much for Europe, as 
a community of race, of language, of laws, 
and of political intereſts, did for Greece; and 
ſo great was the opinion of the utility of theſe 
11 n 5 General 


1 
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General Councils, that it ſeems to have been the 
received doctrine, according to M. Paris, that 
they ſhould be held as a matter of right as 
often as the Jubilecs, (which in the ages be- 
fore us, was every fifty years) (v) when, to 
uſe his expreſſions, “ omnia collapſa habent 
« reformari et in bono ſtatu reſtitui et ſoli- 
e dari.” They were of till farther uſe, 
in as much as they were the inſtruments. for 
_ reforming. the abuſes which proceeded from 
the Papacy itſelf ; whole authority was al- 
ways ſuppoſed to be inferiour to theirs, 


This was a point of ſo much importance to 
the papal intereſts on the one hand, and the 
i intereſts of Europe on the other, that it was 
| often conteſted with great energy : the event, 

| however, declared in fayour of the latter, as 
in reaſon it ought to have. done ; ſince, ac- 
cording to an antient author, whatever power 
may have been attributed to the Pope, it 
ſhould be conſidered as extending over indi- 
viduals, not over the whole collective body of 


(v) In quo decretum et ſeriptum eſt, quod non deberet 
27 jure concilium generate celebrari, niſi ſemel infra quin- 


quagenta annos, quod eſt mm clauſum Jubileo, Mat. 
Par. 662, - | 
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wwe Church ;  Potius P ape Ecchfia, quam 
Eccleſia tota Pape obe dire cogetur. ( DN 


This indeed had been in ſome meaſure ac- 


knowledged by the proud ſpirit of Gx OORY 
VII. himſelf, who profeſſed to appeal to a 


General Council to judge between him and the 
Emperor Henry IV. Innocent III. alſo al- 
lowed that he could not decide upon the di- 


vorce of Philip Auguſtus, without the ſup- 


port of the ſame ſort of Synod. Their ſupe- 
riority was ſolemnly adjudged in France by 

one of the articles of the pragmatic ſanction 
of Charles VII. 1437: (v and by the Coun- 


cil of ConNsTANCE it was at length finally 


ſettled againſt o__ See of Rome. 


In that celetiarcd Aﬀſemmbly we find it de- 
creed, in the firſt place, that a GENERAL. 


 Councir, repreſenting the whole Catholic 
Church, derives its authority from CHRIS 


himſelf, and that to ſuch an authority every 


one cyjuſcumque ſtatus vel dignitatis, etiam 
. papalis e is bound to Ie his obe- 


670) Paſquier Recherches de Ja Fr. L. 3. Ch. 3 27. 


dience. 
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dience. It was decreed in the ſecond: place, 
and again without any reſerve of rank, that 
whoever refuſed this obedience, ſhould be 
condemned to a merited penitence, et etiam 
ad alia juris ſubſidia, fi opus fuerit.” (x) 
What theſe a/ia jura were, may be farther 
collected from the proceedings of the ſame 
Council, (carried, as it is ſaid, in /ſþite of the 
. Cardinals,) (/) which actually depoſed Jonx 
XXIII. from the Pontificate; (z) and from 
thoſe of the Council of Baſle, held a few years 
afterwards, Wer Eu GENE IV. met with ** 
ſame fate. (a) | | - 


But wich wha appearance of regula- 
rity and advantage, the power and conſtitution 
of councils may ſeem to have been attended, 
it muſt be owned that Chriſtianity, by being 
abuſed, gave riſe te maxims, too long re- 


() Labeo Concil. Collect. ap. Du Mont. 4. 25. 

(y) Pfeffel Dr. Pub. d' All. 1. 617. 

(z) He was declared gullty of Hereſy, Simony, wy 
Mal- adminiſtration, and cited to ſurrender himſelf within a a 
certain time, © ut ipſe cum ſuis fautoribus in propriis per- 
ſonis compareant, ſententiamque ſuam audiant,” &c. Du 
Mont. he 27> 


(a) Puffend. for la Mon, Sp. du P. 55 56, et infr, 
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ceived, which it would be an outrage upon 
common ſenſe to endeavour to juſtify, The 


Pope's power to diſpoſe: of the Crowns of 


Chriſtendom at will, as the ſucceſſor of St. 


Peter; to. grant new territories to the con- 


querors or diſeoverers of them; to anhul 
treaties, - when contrary to the” intereſts of 


Rome; to abſolve men from the moſt ſb- 
lemn contracts; or to preach cruſades againſt 


all who "refuſed to acknowledge his -autho- 


fity : theſe, it would be as vain, as it would 


be ridiculous, to defend with gravity. © Fide- | 


ty, however, to our undertaking, demands 


that we ſhould enter upon the detail of them; 
and ridiculous as they are, they are yet an 
eminent proof of the effect which any reli- 
gion, whether pure or corrupted, will always 


have upon the cuſtoms of _ nations that 


profeſs we | 1 


The "ERS 26 JAS of the whole of the Fiel 
uſurpations in theſe points, is to be traced to 
the forged collection of the decrees of Gene- 


ral Councils, and the letters of the Biſhops of | 


Rome, ſuppoſed to have been made by Ts1DoR, 


Biſhop of Seville, a Prelate of learning, who, 


it was known, had made ſuch a collection in 


the | 


% 
{ F - 
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che ſeventh century. Two hundied years 
after that period: there appeared in the world 


a book, ſaid to be 'this identical one, which 


had not till then been univerſally known, and 


which contained matters of the very deepeſt 


Importance to the whole conſtitution of the 


Church, and the maxims of all the European 


States; in other Worgs; to the n law 


ns nations. | 


” £ | Before the in of this book, the 
Biſhop of Rome had been in poſſeſſion of no 
powers that interfered with other Biſhops who 


were independent of his dioceſe. His pre- 


| eminence, and his functions, had been cons 


fined to his own Suffragans ; and ſo far was 


he from claiming any authority over the 


— 


temporal Sovereigns of the world, that he 


was himſelf dependent upon the Emperors 


for his very election. That he was the true 


and only ſucceſſor of Sa Ix T PRETYER, or that 
he derived more power from the Founder of 
CHRISTIANITY than other Biſhops, who all 


ſprang from the ſame ſource, had not then 


been thought of: on the contrary, all Bi- 


ſhops were ſuppoſed to be coequal; and fo 
far was the idea carried, that the whole 
| Church 
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Church has been thought to have been but 
one Biſhopric, wherein every ſingle Biſhop 
had an equal concern in the whole. Epiſ- 
copatus unus eſt, cujus a ſingulis in ſoli- 
„ dum pars tenetur. (5) In this ſenſe, 
therefore, the authority of the Biſhop of 
Eugubium extended as far as that of the Biſhop 
of Rome. Rhegium was equal to Conſtanti- 
naople, and Tanis to Alexandria; nor are there 
wanting inſtances of Biſhops exerciſing their 
epiſcopal functions in all great eccleſiaſtical 
matters, in dioceſes not belonging to them- 
ſelves, by virtue of the community, and 
equality of their power. (c) Hence before 
the eſtabliſhment of patriarchal churches, 
among other titles which were given to them, 
we frequently meet with that of arToxz+ao, 
or men who acknowledged no head; and even 
after the diviſion of the Church into Patriar- 
chates, many of theſe independent Biſhoprics 
remained, ſuch as Bulgaria, Cyprus, and Ibe- 
ria. (4) The reputation, however, of the 
Roman City, gave in portant to its eh in 


(05 Cyprian de Unit. Eccleſ. ap. Bingham 2. 5. 

(c) Bingham ib. 

(a) Id. 2. 38. 
the 
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the minds of the world ; for it was Mill in the 
power of that illuſtrious, though fallen capi/ 
tal, to communicate ſplendour and conſe, 
quence to thoſe who poſſeſſed it. In the 
Council of Chalcedon, therefore, under the 

Emperor MARCIAN, the title of CECUMENIy 
CAL or UNIVERSAL Biſhop was given to 
Pope Leo, by fix hundred Prelates. By that 
Pontiff, however, it was neither accepted nor 
Fs although from that time the inferior 
Clergy began to addreſs themſelves to hip as 
Sanctiſſimo et Beatiſſimo Univer/ali Archiepiſ- 
capo, et Patriarche Magnæ Romæ, et Sanctæ 
Univerſali Synodo. (e) According to ſome, 
it was the Emperor Phocas who beſtowed 
upon | him the title of CEqumenical ; and cer- 
tain it is that from the time of CHARLE- 
' MAGNE, who might almoſt be ſaid to have 
been the Emperor of Europe, and who re- 
vived the title of Emperor of the Weſt, he 
had been endowed with the excluſive privi- 
lege of conſecrating that auguſt Sovereign. 
This contributed not a little to raiſe him in 
dignity above his peers; and from all theſe 


| circumſtances, the eyes of men were at- 


(e) Paſquier Recherches de la Fr. L. 3: Ch. 2. 
| Vox, wo TO tracted 
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| tracted to th the antient capital of the 


world, in preference to the other Patriar- 
chal Sees. (f) 


It was in this ſituation of things that the 
book above-mentioned appeared; and the 
little penetration and learning then extant, did 
not permit men to undertake a critical diſqui- 


ſition. The turbulence and jarring intereſts 


of the ſucceſſors. of Charlemagne, which 
made them of neceſſity court ſo powerful an 
aid as the Church was at all times able to af- 
ford, alſo contributed to the ney bra: of the 


work, 


| By this remarkable collection it was made 
to appear, that the world had formerly agreed 
to conſider the BisHoep of Ro as the ſuc- 


ceeſſor of ST. PETER; and that as CHRIST had 


given the keys of raven. into the hands of the 


Wis 1 the conſtitution of the Chriſtian Hierarchy, 
ſee Puffend. Mon. Spir. du Pape. For the precedency of 
different churches, ſee amongſt others, Sir Geo. Macken- 
zie on preced. p- 39. Paſquier- Rech. de la France, L. 3. 
Ch. 1, 2, 3. The latter favours che See of — but 
without much ſucceſs. 


— 


Apoſtle, 
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Apoſtle, (g) ſo, as his ſucceſſor, the Pope alſo: 
received them; that all miniſters of religion, 
according to the phraſe of the prophet Za- 
chariah, ought to be honoured as the apple of 
God's eye; that all fpiritual perſons, and 
their eſtates, ought to be exempt from the 
Secular Powers; that the cognizance of all 
_ cauſes wherein religion could have place, ſuch 
as matrimony, oaths, {and therefore contratts 
ang treaties,) ſhould belong to the Biſhops, 
let what would be the rank of the parties, 
even though it were ſovereign ; () that from 
all Biſhops, an appeal lay to the ſuperiour See. 
of Rome; that the Supreme Pontiff had the 
right to depoſe all Eccleſiaſtics, Archbiſhops, 
and Biſhops, and appoint others in their 
ſtead; and laſtly, that in virtue of the divine 
power thus communicated to him, he poſ- 
ſeſſed the wonderful prerogative of excom- 


I) St. Matth. ch. xvi. v. 18, 19, “ And I fay unto thee, 
«© thou art Peter, and upon this rock I will build my 
church, and the gates of Hell ſhall not prevail againſt it. 


And I will give unto thee the kingdom of Heaven; and 
' whatſoever thou ſhall bind on Earth, ſhall be bound in 


Heaven; and whatſoever thou * looſe on Earth, ſhall 


2 be looſed in Heaven.” 


(Y) Puffendorf, ut ſup. 23. 


e S wwʃꝝãvßn· 
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municating Kings and Princes, and declaring - 


them unfit to reign, the expreſſion of God in 


Jeremiah being applicable to him, © See I 
„ have this day ſet thee over the nations, and 
Dover the kingdoms, to root out, and to pull 

« down, and to deſtroy, and to throw down, 


“ to build, and to o plant.” 00 


The arrogation of a power lo ſtupendous 7 


would, in other days, have excited the ridi- 


cule of mankind for its folly, or their pity for 


its madneſs; in theſe times, however, its ef- 


fect was ſerious; and, from the cauſes above- 


mentioned, it ſoon began to be received as 


law. 


That the Temporal Powers ſhould not 


have immediately reſiſted it, is not wonder- 


ful, ſince, in all probability, they were igno- 
rant of its extent, and ſome of them poſſibly 
of its exiſtence. Such indeed had been the 
opinion and weight which almoſt all Biſhops 


had acquired, that in the primitive church 


they had been univerſally choſen the arbitra- 
tors of men's differences, and their judge- 
ments had been confirmed by the 1 8 vrgh | 


(.) Jerem. 1. Io. 


anden, 


— 
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_ ſanction, and rendered independent of the 
Secular Magiſtrate. () But that the body of 
the Ghurch ſhould receive it, is remarkable, 
fince it altered its whole conſtitution, and 
' ſurrendered up the independence of a vaſt 
number of powerful Eccleſiaſtics. - Who the 


author of the collection was, has not been 
exactly aſcertained; (/) but Riculphus, an Arch- 


| biſhop of Mentz, is ſaid to have procured it 


from Spain in the beginning of the ninth cen- 
ftury. In 863, the famous Hintmar, Archbi- 


ſhop of Rheims, adopted it as authentic. A 
Suffragan Biſhop having appealed from his 
Provincial Synod to the Supreme Pontiff, his 


appeal was allowed upon that ground; and in 
the middle of the twelfth century its autho- 
rity was ſolemnly acknowledged by the decre- 


tal of Gratian, the faults of which, according 


to the Preſident Henault, men have hitherto 


(4) Euſeb. de Vit. Conſtant. L. 4. 6. 2. 


(J) Putter, in his account of this famous forgery, makes 


no mention of the name of the author, but merely ſpeaks of 


the promoters of the ſcheme, and ſays it is probable he was 


ſome Biſhop, &c. Conſtit, of Germ, 1. 98. 100. The 


very learned Pfeffel (upon what authority he does not ay) 


. him Benet Levita. 
Droit, Pub, d Allem. . 103. 


= in 
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in vain attempted to expunge. (55 From the 
time of the publication of this work, the 
Court of Rome proceeded ſyſtematically in 
its uſurpations, and aided by the religious 
deference and ſuperſtition of unenlightened 
men, arrived at length, in the period before 
us, to that wonderful height of power, which 
interfered with, and almoſt governed the 
affairs of all the Chriſtian nations. 


It was in the eleventh century that theſe 
uſurpations, which had thus before taken 
root, were firſt brought into life and ſtrength ; 
and the well-known enterprizes of the 
aſpiring H1LDEBRAND, ſo celebrated under 
the name of GREGOR VII. by humbling 
both the clergy ang the wy of Chriſtendom, 


__ Hiſt. Chron. TI. 193. puffend. Mon. Spir. 4 Pape | 


28. It was not till the reformation had liberated one half 


of Europe from the yoke of Rame, that men began actually 


to queſtion the authenticity of this ſuppoſed book of Ifidorz | 


a literary conteſt was then broached upon it, in which the 
Catholics were obli ged to confeſs that the work was ſpu- 
rious, and that there were above fifty e in the 
decrees of the Councils. Putter. ut ſup. 

It is of little conſequence to the ſubject before us, 'whe- 
ther the collection was genuine or not; it being ſufficient 
for our point, that the work Was ſo received, 


ſeemed 
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| ſeemed to emulate the power of Abe antient 
. Emperors. | * 


It does not fall within our ſubject to trace 


the ſteps by which he proceeded ; it is ſuffi-, 
_ cient to remember, that he was the firſt of the 
Pontiffs who arrogated to the See of Rome the 
right of Inveſtiture ; by the extenſion of 
which, every Sovereignty of Europe yielded 
to the ſucceſſor of SAixT PETER, (as he was 
now ſuppoſed to be) one of the moſt ample 
and important of their prerogatives. ()) 


| Grrcory was the firſt alſo who exerciſed 
the pretended power of depoſing Princes, (0) 
and of granting or withholding kingdoms in 
| conſequence of the Chriſtian world's being 
thought to be the patrimony of the great 
Apoſtle; a power of coercion and of remu- 
neration ſo abundant, that he conſidered 
mankind as more intimately depehdent on 
him than they had ever been upon his pre- 
deceſſors, and confined, in conſequence, to 
himſelf, what had hitherto been extended to 


"Guy Pfeffel I. 264; 291. 

(s) Heiſſ. 1. 70. et inf. Maimbourg: vie 40 Greg. le 
Grand. 8 | | | | {7 
; G 4 Fx | ___, 
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all Biſhops, the „** name of n. 
or Father. (v 
* Te 

The manner in which he commenced his 
operations evinces the boldneſs of his ſpirit; 
and the conſummate knowled ge he had ace- 
quired of the minds of men. The ſtrongeſt 
and moſt vigorous Sovereign in Europe, both 
in dominion and perſonal character, was the 
firſt obje& of his attacks. And indeed, the 
conſtant oppoſition of their intereſts, and the 
thouſand jarring claims that aroſe between 
them, made it neceſſary for him to humble 
the Emperor, before he proceeded to the reſt 
of the Potentates around him. The doc- 
trines of Iſidor's collecton were, therefore, 
every where promulgated ; (4) the reverence 
paid to the memory of SainT PETER, was 
transferred to the crafty Pontiff; and he ſue- 


(sp) Le Cointe Annales. Grep. VII. Paſquier. Rec. de 


* Fr. 1. 3. imagines Fare to be a Contraction for Pater 
P atr UM. | 


(4) Les fauſſe Deerdtales que le Diacre Benoit Levita 
avoit forgees, ſous le nom d Ihidorus Mercator, et que VAr- 
cheveque Riculfe de Mayence repandit en Allemagne, 
furent erigẽes en loix fondamentales de la Conſtitution Ec- 


Jeéſtaſtique. Pfeffel. x, 103. Ry 
ceeded 
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ceeded in tearing from Henry IV. the right of 
Inveſtiture, which, it was held, could not pro- 
perly belong to any one not in holy orders; 
confounding in this, the right to inveſt a man 
with the ſpiritual character of Prieſt, and thnge 
temporal right to a particular benefice. (y) 
In the courſe of the conteſt, We have reaſom 
to obſerve the marked progreſs Which the 
ſenſe (though a miſtaken one) of the Chriſtian 
religion had made in the hearts of men. The 
Princes of Germany, while they defended moſt 
ſtrenuouſly the independence and rights of 
their Sovereign, agreed in a poſition as uni- 
verſal, that apoftacy from the Chriſtian faith 
was a fair ground for depoſition. A letter, 
addreſſed to Gregory from the Diet of Worms, 


remarks expreſsly, that according to the tra- 


dition of their fathers, a Sovereign can only 


be judged by God himſelf, though they ac- 
| knowledge that he may be depoſed for one 
crime, namely, that of - abandoning his reli- 
Sen. (9) 
As 4 active "ſpit of Henry, however, 
| had not permitted him to part with this im- 


0 (p) Puffend. ut ſup. 1. Heiſſ. 1. 705 77, 
() Hen, Hiſt, Chron. I. 170. 
8 portant 
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portant prerogative, without a long and vi- 

gorous reſiſtance, Gregory had recourfe to 
thoſe powerful weapons with which the Pon- 
tiffs had now begun to arm, themſelves effec- 
tually ; and in the year 1076, he thundered 
down upon the German Monarch the ſen- 
fence of excommunication, ſo futile, when 
_ unſupported, but ſo dreadful, when ſeconded, 
by a ſenſe of religion | among the laity. In 
the preamble to this terrible ſentence, he ad- 
drefles his Apoſtolic predeceſſor, and tells 
him, 4 he knows he was called againſt his 
will to. the government of the Church, and 
would rather have led a wandering and hum- 
ble life; (r) but nevertheleſs, being inveſtedwith 
power for the ſake of ann, he thinks 
it right to puniſh its enemies.” In conſe- 
quence of this, the Emperor, it is well known, 
Was forced to give way, abandoned by men 
whoſe religion would not permit them ta 
obey him; another Emperor (Rodolph) was 
choſen in his place, (s) and he was obliged to 


| ſubmit to the moſt abject humiliations, before 5 


= Baron. Annales. an. 1076, Le Concit Collect. 
10. 24. 
(s) Heiſſ. 1. 80, 


* 
q - . 
* 
Fg 


ae 


[ 
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_ could reinſtate himſelf even in a part of 
his former pere. (2) ) | 


1 From chat time, excommunientions and 
depoſitions were dealt forth largely, and with 
various ſucceſs, by the Court of Rome ; and, 
during the period we treat of, there was 
hardly a Sovereign in Europe who did not 
feel the weight of this wonderful power. One 
of the moſt remarkable examples of the inſo- 

lent confidence in the opinion thus raiſed by 


(2) The following is the exulting and proud account 
given by Gregory himſelf to his Clergy, of the miſerable 
ſtate to which he had reduced the moſt powerful Monarch 
'of the world ; though quoted in other works, it comes too 
obviouſly within our ſubject to paſs it by: Per triduum 
* ante portam caſtri, depoſito omni regio cultu, miſera- 
« hiliter, ut pote diſcalceatus et laneis indutus perſiſtens, 
« non prius, cum multo fletu Apoſtolicæ miſerationis auxi- 
« lium et conſolationem implorari deſtitit, quam omnes qui 
ibi aderant, et ad quos rumor ille pervenit ad tantam 
« pictatem et compaſſionis miſericordiam movit, ut pro 

c multis precibus et lacrymis intercedentes, omnes 
« quidem inſolitam noſtræ mentis duritiem mirarentur; 
4 non nulli vero in nobis, non Apoſtolicæ ſedis gravitatem, 
« ſed quaſi munen feritatis, ene eſſe clama- 
*# runt,” 


Epift. Greg. Baron. an. 1077. Labeo. Concil. 
Collect. 10. 1 158. 


the 
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the Popes, appears about a century aſter- 
wards, in the conduct of CELESTIXE III. 
| who was then eighty-ſix years of age. The 
= Emperor Henry VII. coming to Rome, to be 
erowned and conſecrated by the hands of the 
Pontiff, knelt down with devotion before his 
| | chair, to receive the diadem which Celef- 
nine had placed between his feet; and no 
ſooner was it fixed on by the bank, than it 
was ſtruck off by the foot of this proud old 
man, who left it to the Cardinals to take it 
up, and reſtore it to the 1 ; 


Rande, in a this . confeſſes 
it was indecent, but excuſes Celeſtine, by ob- 
ſerving that it was merely a diſplay of his 
legal power, to confer, and to take A fs 
Imperial Crown. (v) 


= Hitherto, een the ambition of the 
Holy See had been confined to matters merely 
ſpiritual ; or if it had contrived to attain to 
almoſt ſovereign power over the world, it 
vas through the intervention, and by a crafty 
management of its „ in * 


qo | fo) Baron ad an, 1191, 


th ey 
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they were called, divine ! But the year 1 300 
beheld the papal pretenſions ſtripped of all 
diſguiſe, and openly aſpiring to the exerciſe 
of ſupreme power in temporals, as well as ſpiri- 
tuali, under Bonzeacs VIII. That Pontiff 
is deſcribed as able, proud, violent, and 
boaſting; and having obſerved the almoſt 
uniform ſucceſs of every deſign which the 
Court of Rome had conceived, when backed 
by ſuperſtitious deference, he thought it 
needleſs to proceed with the management 
and caution of his predeceſſors. He therefore 


_ openly laid claim, as Vicar of Chriſt, to ſu- 


preme authority over all the Monarchs of the 
earth, in things independent of religion. He 
appeared on the celebration of the firſt jubilee 
at Rome, (when it was ſuppoſed that there 
were 200,000 pilgrims from all parts of 


Chriſtendom within the walls,) in the habit 


of a lay Emperor; a crown upon his head, 
a ſceptre in his hand, and the Imperial buſkins 
upon his legs. He continued alternately to 
ſhew himſelf, now arrayed in the habits of 
Pontiff, now of Emperor, in order to prove 
to the world that he united the temporal as 
well as the ſpiritual ſupremacy i in his own per- 
ſon. Had he done nothing more than this, he 

5 would 
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would only have attracted the ridicule, c or poſ- 
| fibly the reſentment, of his neighbours ; but 
| His nature was too aſpiring to be contented' 


with the mere enſigns of the power which he 
graſped at, and he immediately engaged in 
one of the hotteſt conteſts that had ever agi- 
tated the Papal See. It attracted the eyes 
of 'all Europe, and employed the utmoſt exer- 
tions of the moſt powerful of its Monarchs, 


and therefore well RO to be mentioned 


here. 2 


Philip IV. ſurnamed the Handſome, at 


that time filled the throne of France; a Prince 


alſo of ability and violence, and of a ſpirit 


particularly independent. Between him and 


Boniface there were many ſubjects of differ- 


ence, more eſpecially concerning the govern- 


ment of the French Clergy, and the right of 


taxing them at pleaſure, to which the Pope 


pretended, and which the King abſolutely 
forbade. Philip alſo had made an alliance 


with the King of the Romans, the declared 


enemy of Boniface; and, for this, his Am- 
baſſador at Rome was loaded with the moſt 
virulent invectives againſt his mafter. The 


Ambaſlador replied with vivacity ; he ven- 


tured 


> Ih 
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| tured to reproach Boniface himſelf with the 
many ſcandals of his life; and obſerved, 
that he ſaw with grief the evils which his ill- 
placed pride, and unfounded claims, would 
 _vecaſion, if he embroiled himſelf with a 


Prince, equally informed of his rights, and 
e of his authority. | 


This was the firſt blow. The Pope ſent 
immediately into France the Biſhop of Pa- 
micrs, a Legate whoſe character very well re- 
preſented his own, and who behaved with 
ſuch inſolence, and denounced ſuch terrible 
things in the name of his maſter, that being 
born a ſubject of France, Philip thought pro- 
per to order him to be arreſted, and deli- 
vered over to the Archbiſhop of Narbonne, 
his Metropolitan, for puniſhment. Out- 
raged at this, the Pontiff immediately iſſued 

forth his Bulls, with which he thought to 
deſtroy the offending Prince; and, by the 
_ firſt of them, commanded him in peremptory 
terms to ſend the Prelate to Rome for 
judgement ; which being nothing but his legal 
_ privilege, was inſtantly complied with. De- 
termined however to aſſert his claims to the 
utmoſt, he ſent forth another, beginning with 
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theſe EO STE words: * Fear tbe Lord, and 
* keep bis commandments. 77 e chuſe #0. ate 


2 quaint you, that you are ſubje# to in fem. 


« poral as well as in ſpiritual matters; which 
fo offended the King, that, thrown quite off 


his guard, he forgot the dignity with which 


a Monarch ought to defend his rights 3 and | 
inſtead of calmly ſhewing the futility of his 


pretenſions, he imitated, or exceeded in his 


_ anſwer, the infolence of which he com- 
eine It begins thus: Philip by the 


grace of God, King of France, to the Pre- 


& tended Pope Boniface, little or no health ; ; we 
'-© chuſe. ts acquaint your folly that we are ſub- : 


& ject to no one in temporale, and all who think 


« mu be out of their ſenſes.” 


Boniface —F ina Bull, which contained 
an ample and ſufficient diſplay of the whole 
of his claims. Hear,” ſays he, % my ſon, 
« the commands of your father ; ; open your 


„heart to the precepts of a maſter, who | 
holds the place of him, who is Lord and 


e maſter of all; receive, with pliability, the 
advice of the holy Church your mother; 
« execute, with fidelity, her orders, and ſub- 


mit, with reſpect, to her will, that is, to ours.“ 


He 
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He then enters. upon the detail of diſorders in 
his kingdom, many of which were purely 
temporal, ſuch as thoſe of the Mint; exhorts 
him to penitence, and ſummons his Clergy 
to Rome, to deliberate on a reform. In ano-— 
ther Bull, addreſſed to the Clergy themſelves, 
he repeats the ſummons, and calls them to 
conſult upon the injuſtice done by the King 
and his officers to the Nooutry, as well as to 
the e Clergy. E907 | To 
Aliemed at this vigour, Philip actually be- 
gan to fear leſt the religious prejudices of the 
age ſhould ſupport the Pontiff, and by that 
means deſtroy his whole authority within the 
kingdom. To balance therefore the power that 
was thus riſing againſt him, he reſolved to have 
recourſe to his people collected together; a 
reſolution which was the firſt occaſion of thoſe 
celebrated Aſſemblies called the States Gene 
ral of France. (w) 
: (w) There have been warm diſputes among the Critics 
on the French Hiſtory, upon the chronology of theſe meet? 
ings; but ſee PASQUIER, Recherches de la F rance, L. a. 


Ch. 7. | | | | 
Vor. II. ; HH 55 The 


* 
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The event of this Aſſembly was favourable 
to the King; and all thesthree Orders ſent 
letters to Rome, to aſſert the independence of 
their Monarch : yet ſuch was the reverence 
paid to a Power which was eſteemed little leſs 
than Apoſtolical, that notwithſtanding this, 


and the expreſs prohibition of Philip, forty 
of his Prelates obeyed the Pope's ſummons, 


and attended the Council at Rome, which 
was abſolutely expected to dethrone their 


maſter. In this Synod was promulgated the 


famous Decretal called UNAM SANcTAm, | 
from its commencing with thoſe two Latin 
words; in which it is declared and pro- 
nounced, that the Church is one, holy, ca- 
tholic, and apoſtolic ; that it has but one 
head, which is the Pop; that there are in 
this Church two ſwords, the ſpiritual and the 
temporal, both of which are wielded by the. 
eccleſiaſtical power; that the temporal autho- 
rity is therefore ſubſervient to the ſpiritual, 
which is its founder and judge; that there 
cannot be a doubt as to this point, without 


falling into the errors of the Manicheans, 


(which admitted two principles, of good 
and evil ;) and that it was even neceſſary for 
falvation to believe, that every human creature 

| . 
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I and ought to be er * the Pont) Hf ef 
Rome, | 


The effect of this remarkable and ada 
Pecretal, the Abbé Fleury has endeavoured 
to diſſipate, by obſerving that nothing in fact 
was decreed, ſubverſive of the temporal autho- 
| rity of Sovereigns. He confeſſes that all the 
| preamble tends to aſſert that doctrine; but 
the things reſolved upon, he imagines: to be 


merely the poſition, that every human crea- 
ture ought to be ſubje& to the holy father; 


which no one can deny, ſays the Abbe, 
provided it is confined to ſpirituali. ( ) 


His criticiſm does not appear convincing, | 
ſince it is the very proviſo which is conteſted. | 
The preamble muſt always be compared with 
the decree, in order to explain its meaning; 
and if we do this, whatever might be the real 
law that was received in the world, nothing 


perhaps can be more ſuccin& or fixed than 
the meaning of the Court of Rome 17 che | 


2 


| (x) Hiſtoire ee 37. 


"a N 
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As a proof of it ; Boniface, in conſequence 
of the decree, appeared armed with full 

powers, and iſſued another Bull, by which 
he declares that all KINGS, EmPERoRs, and 
other Sovereign Princes, whoever they may 
be, are ſubject, like all other men, to be ſum- 
moned before the Apoſtolic Courts, for every 
ſort of cauſe ; for ſuch, ſays he, is our will, 
e we who, by the permiſſion 4 God, command 

« the whole Warren 8 | 


8 Bold and aa as theſe claims were ; 

ridiculous even as they, now ſeem ; imper- 
fect, and. illegitimate, as the Council might 
appear which pronounced them ; it is curious 
to obſerve, their effect upon the kingdom 
againſt which they are directed. One would 
have thought, that the very impudence of the 
pretenſion would have been ſufficient to have 
defeated itſelf; and that the French Mo- 
narch might have let it paſs off without no- 
tice, as the ebullition of folly or madnels. 


Not ſo: he was reduced actually to defend 


himſelf, not ſo much by Hing the claim, as 
by attacking the perſon of the claimant; and 
was forced, inſtead of meeting, and deciding 


che 438855 upon che pot, to Ce: to the 
lame 
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ſame Tribunal, only compoſed of other 8 


| Judges. MEL +l V 


In a ſecond meeting; therefore, of his | 


- States, he loaded the Pontiff with the moſt 
_ virulent abuſe ; he accuſed him of every ſort 
of crime and hereſy ; of being an infidel, a 
ſorcerer, a:conſulter of dxmons, a Simonack, 


a murderer, and a ſodomite; of having ſaid - 


he would rather. be a | dog than a French- 
man, and would ruin the whole of N 
doi or deſtroy the French rae | 


It 
* 


By this artful conduct, he moved his 8 
to requeſt him to procure the convocation of 
a General Council; to which, and to a fu- : 


ture Pope, he might refer the matters between 
them; and, affecting to 88 g he pre- 
pared a formal 44 or f Appeal, 


In the procuration of this, he Mga the 
Biſhops to join him, and proteſting againſt the 
authority of the laſt Council, and of the per- 


ſon who called himſelf Pope, he declared he 
would only abide by the deeiſion of the new 


Tribunal. The Clergy conſented to the ap- 
peal, but added, in expreſs terms, that they 
. 3 would 


F< 
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wats not make themſelves parties againſt 
BoN ITA CR. They promiſed, however, to 
ſupport the King in the conteſt againſt what- 
ever violence he might undertake ; a promiſe 
Which, it is remarkable, Philip was forced to 
requite, by ſwearing on his foul, in conjunc- 
tion with the Queen, and his children, to pro- 
tect them, in return, from a vengeance which, 
according to the received law of the Church, 
they knew would be legitimate. 


Excluſive of the aſſiſtance of the Clergy, 
the King thought he could not be entirely ſe- 
cure without the ſupport of the reſt of his 
kingdom ; he therefore promiſed his protec- 
tion, in the ſame ſolemn manner, to the nobi- 
lity, and all thoſe in general who ſhould give 
their conſent to the convocation of a future 
council, and he ſent commiſſioners all thr ough 
the realm to receive this conſent from pro- | 
vinces, cities, univerſities, and chapters, Theſe 
were precautions which it is wonderful ſo 
powerful a Monarch ſhould have been forced 

to take againſt ſuch chimerical pretenſions, 
had he not been ſenſible that the ſuperſtition 
of the times ann, probably bear out his 


«x > & « + 


; | N pot "the 
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the whole view of this affair, we are indeed = 
often obliged to obſerve, that the conduct of 5 
Philip, at the moment when he ſeemed moſt 
ſenſible of his rights, and moſt determined to 
ſupport them, is the greateſt proof of the 
Pontiff's power. Had the point of diſpute 
been inconteſtable, or had he not been much 
| afraid of the religious veneration of men for 
the See of Rome, even in its moſt extravas 
- gant undertakings, there would have been no 
occaſion for him thus to have armed himſelf. 
Above all, his endeavours to depoſe the Pope, 
and his appeal to a future Council, inſtead of 
reſiſting their authority upon points which he 
contended were ſo clear in his favour, are 
ſtrong proofs, afforded by himſelf, of ob in- 


| Wes we are noticing. 


The reſt of this remarkable affair is equally 
unſatisfactory in determining the point. BoN1- 
FACE, true to his deſign, aſſembled a Conſiſtory 
in which he purged himſelf, by oath, of the 
crimes laid to his charge; he perſiſted in his 
| reſolution to puniſh the King, notwithſtanding 
What he called his jrivo/ous appeal; he de- 
clared that no Council could be aſſembled 
without his own conſent, in which he wag 
H » 1 ; Tight, 
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Tight, according to the received uſage ; and 
laſtly, that there was no one on earth greater 
than himſelf, nor even his equal; in which, 

according to the corrupted ſenſe of religion 
then extant, he was not far wrong. 


He went on, in different Bulls, to ſay, 
that, as Vicar of Chriſt, he had the privi- 
lege of governing Kings with a rod of iron, 
and could bruize them like a potter's veſſel ; 
but that, 4s a good father, he meant only to 
| give them ſalutary correction; he therefore, 
for the preſent, wine Philip ; ab- 
ſolved all his ſubjects from their allegiance to 


him ; threatened them with curſes if they 


obeyed him ; declared him incapable of com- 
mand; annulled all Treaties which he meght 
have made with other Princes; bade him re- 
turn to the yoke of his legitimate obedience, 
and truſt entirely to the mercy of his Lord, if 
he wiſhed to avoid a puniſhment ſtill more 
ſevere ; by which he meant the only one that 
remained, a regular and formal depoſition, | 


The maxims of the world were too little 
ſettled to ſuffer Philip to be at reſt under this 
danger, The aw of Nations had gone ſuch 
13 | e agen 
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lengths with reſpect to the papal authority 
that he knew not where it might ſtop; and 
the firm activity of Boniface made him trem- 
ble for the event of an affair which he had 
been ſo long unable to ſettle. The danger 
indeed had now become inſtantaneous; for 
Boniface had offered the kingdom of this 
rebellious ſon of the Church to the Emperor 
Albert, who himſelf had but juſt quitted re- 
bellion, and who probably was only withheld 
from accepting the offer, by weakneſs. Philip 


therefore reſolved upon an action, which no 


Monarch in Europe, ſince the foundation of 


the papal power, had ever dared to attempt. 
He detached CoLONNA and NoGaARET, (the 
former an Italian of power, and the declared 
enemy of Boniface,) to ſurpriſe that Pontiff in 
Asganie, the place of his nativity, whicher he 
had retired; and they executed their mea- 


ſures ſo well, that they overcame his guards, 


carried fire and ſword into his palace, ſeized 
upon his treaſures, and treated him with an | 
| indignity ſt to brutal, F 7) 


STE] Calan went fo far as to tr 1. him on the face; 
he was placed upon a colt, without ſaddle or bridle, and 
mounted 1 his 8 towards the leans | 


"a 
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N Nothing, however, could evercome the 
ſpirit of this extraordinary man; he 1eſolved 
not to convoke any new Council; he per- 
ſiſtec in his claims of temporal ſupremacy 


over the world; and he abſolutely refuſed to 
renounce the papacy which was demanded of 


' kim Ton may kill me, faid he ſeveral 


times, ſtretching forth his neck, © for I am 


in your power; but if I mult die, I will at 
4 leaſt die Tope. | 


The event of the affair rather got rid of, 
than decided it. Boniface, reſcued by his 
countrymen, died, as it was ſaid, of grief and 
mortification; and his ſucceſſor, Bennet, 
though devoted to France, and repreſented by 

the hiſtorians as a juſt Prelate, thought it 

right to give abſolution to Philip, and to con- 
demn the faithful Nogaret to baniſhment in 
Paleſtine, which was meanly ſuffered by his 
maſter. He alfa deemed it neceſſary to-take 
off, in form, the cenſures which had been laid 
upon the realm, before it could return to its 
priſtine ſoundneſs among the States of Eu- 
rope. (2) Such was the end of this remark- 


(z) For the account of this conteſt between Boniface 
na Philip, ſee Fleury. Hiſt. Eccles. F. 19. Wylliagine. 
ad an. 1393: is et infr. | | 

able 
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able diſpute, which was founded ſolely upon 
the power already univerſally attributed to 
the See of Rome by the Law or NaT1oNs ; : 
a power, as we have ſeen, almoſt raiſed, or at 


leaſt formed into a ſyſtem, by the political ** | 
| lities of GREGORY VII. 


It was under chat daring Pont alſo, that 
i Europe became acquainted with another. and 
a very powerful effect of religious deference 
for the Vicar of Chriſt, in the privilege aſ- 
ſumed by the Court of Rome, to be the ſole 
diſpoſer of earthly kingdoms. An epiſtle of 
his is ſtill extant, of the date of 1073, to the 
Nobles of Spain; in which he aſſerts his 
claim to the whole of that kingdom as the pan 
trimony of Saint Peter; obſerving, that al- 
though the greater part of it was in the poſ- 
ſeſſion of the Moors, yet it had formerly been 
under the dominion of the "Chriſtians, and 
therefore of the Apoſtle;“ that what once 
„had belonged to him, muſt ſtill belong to 
40 him; and he therefore grants to the Count 
4 de 5 Roche, all that he can conquer. from 
the Saracens in that country.“ (a) He car- 
fied his pretenſions ſo far, as to extend 
(a) Epiſt, ad princip, Hiſp. Baronius, 1073. 
| this | 
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this claim to the States already poſſeſſed by 
Chriſtian Princes in the kingdom ; all of 
whom he required to acknowledge them- 
ſelves his feudatories, to quit the gothic 
Hturgy, and to receive that of the Romiſh 
Church. They replied, however, with be- 
coming ſpirit, that they were independent 


Sovereigns, who owned no ſuperiour on ; 


earth; and for this time the deſigns of the 


| See of Rome were defeated in Spain. (5)—In 
the year 1300 a ſimilar claim is laid to the 


whole kingdom of Scotland, at that time 
lying open to various pretenders, a letter of 
Boniracr to Epwarpd I. of England, 
ſtating, that Scotland had belonged to the 
8 _ pleno | Jure, et ab antiquis 3 


Abus.“ (e) „ - 


The denten, pity to the 
conqueſt of Ireland, under HENRY II. 


_ furniſhes us not only with a ſtrong example 


of this received power, but of another ef- 


fect, and that a moſt pernicious one, which 


the corruptions thus introduced into the 


(5) Mod. Un. Hiſt. 16. 405. 
(e Labeo Concil. ap. Du Mont. 1. 4. 


church 5 
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Church eſtabliſhments had upon the law of 


nations. According to all maxims of juſtice 
and regularity, the inhabitants of every coun- 
try have an abſolute right to the dominion of 
the foil, unleſs they themſelves have ſurren- 
dered, or forfeited it, by ſome act of their 
own; nor can the profeſſion of this or that 
ſet of cuſtoms, or of this or that religion, give 


any title to their neighbours to invade them, 


? lon e | 


ſo long as they have furniſhed them with no 


| othercauſe. The abuſe of Chriſtianity, how- 
ever, and the uſurpations we have been treat- 
ing of, operated upon, and effectually changed 


this part of the law. HEN RT IL wanting a 
| pretext to ſubjugate a territory ſo convenient 


by geographical poſition for his own States, 


gravely aſks leave of the holy Father to make ; 
a conqueſt of Ireland, in order, as he ſays, « 7g 


« extirpate the vices of the inhabitants, and bring 


« them. into the way of truth.” *© Rogavit Pa- 
pam Adrianum, ut ſibi liceret Hyberniæ In- 
* ſulam, hoſtiliter intrare, et terram ſubju- 
6 gare, atque honnines illos beſtiales, ad fidem, 
« ef viam reducere veritatis, a atis ibi plan- 


4 tariis vitiorum.“ (4) The anſwer of the 


= Pope 1 is a full grant of his requeſt, and upon | 


1 (4) Mat. Par. 95. 


FA. the 
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"ks ſame principles. He tells him, that he is 
about to lay up for himſelf an eternal reward 
in Heaven, for Sate the bounds of the 
Chriſtian Church; that there cannot be a 
doubt but that aan and all the Iſlands 
which have reccived the light of Chriſt (who 
is the Sun of juſtice,) muſt belong to the 
juriſdiction of SAINT PETER, and he there- 
fore grants him the permiſſion he demands, 
upon the ſtipulation however, of the uſual 
tribute to the Apoſtle, of a penny a year for 
every Chriſtian _ on 


85 About the TIP time; the Venetians hav- 
ing ſided with the Pontiff againſt the Emperor 
 FarvpenICK BARBAROSSA, and gained the 
naval battle of Lignano; ; the Pope, to pre- 
ſerve the memory of it, ſent a preſent of a 
ring to the Doge, commanding him to throw 
it into the ſea, which out of his apoſtolic 
power, he thus gave him to wife; and hence 
aroſe the well known annual ceremony of the 
marriage of the Doge of that State with the 
| Adriatic. (F) | 


00 Mat. Par. 95. & Rymer' Fd. 4. 15. 
( ) Hen. Hiſt. Chron, 1. 196. 


This 
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The right aſſumed by the Chriſtian na- 9 
tions, of reducing to their obedience, jor the 4 
abe of converting them, all people who pro- 
feſſed a faith different from their own, con- 
tinued for a great length of time in Europe. 
It is ſtill a received doctrine among thoſe who 
ſubmit to the eſtabliſhment of the Inquiſition, 
and thus the mild tenets of Chriſtianity, which 
ſeek for proſelytes through the ſober means 
of conviction, were made to aſſume all the 
fierceneſs, and abſurdity of Mahometaniſm, 
which decides upon belief by the ſcymite. 


The tyranny and' injuſtice of the Spaniards 
towards the American nations, were defended 
upon this ground; and every inveſtigator of 
the affairs of Europe has been ſtruck with 

_ thoſe, remarkable grants made by the Holy 
See to Portugal and Spain, of all the coun- 
tries they ſhould diſcover, the one to the 

: Eaft, the other to the Welt. | 


- Both 8 were Sand as 1 by | 
the law of the times, and the former was | 
_ gravely reaſoned upon as ſuch, by the Am- I 
baſſadors of Portugal to Edward IV. at the Ys 
cloſe of the fifteenth century. Some Englith _ — 


mer- 
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merchants, having endeavoured to open a 
trade with the coaſt of Guinea, Ambaſſadors 
were ſent to the Court of London, to ſtate 
the right to that country conferred by the 
Father of Chriſtendom, upon the Portugueſe, 
and EDWARD, upon ſuch authority, not daring | 


to continue his enterpriſe, A ordered 
his nee, to deſiſt. (8) | 

Ap The 3 to Spain "I riſe to proceed- 
ings, and to reaſoning, ſo extravagant, that I 
cannot help ſetting them before the reader, 
though at the expence of extending this ACe 
count _— but too dung . 


Ten years after the ey of the main 
| land of America by CoLumBus, attempts 
were made to ſettle it. Two governments 
were marked out by Ferdinand for two ad- 
venturers, who conſulted the moſt eminent 
Lawyers and Divines in Spain, upon the 
manner of taking poſſeſſion. By theſe wiſe 
men it was determine-], that as ſoon as they 
arrived, they ſhould require the natives 0 ſub- 
ä a to the articles * the Chrj _— yr and 


(8) Hackluyt's Vojageh v. 2. 2d pt. p. 2. 
be 
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re ſupreme juriſdiftion of the Pope over all the 
earth, which if they did not do, they were 
to be reduced to ſlavery by fire and ſword. 
In conſequence of this, Ojzpa (one of the 
adventurers)- on his arrival, publiſhed a pro- 
clamation, by which he notified to the inha- 
bitants, that he was the ſervant of the kings 
of Leon and Caſtile, the conquerors of  bar- 
barous nations; that God had created Heaven 
and Earth, 155 one man and one woman, of 
whom all are deſcended; but as their poſterity 
were ſcattered about in various kingdoms, 

God had given them in charge to one man, 
named SAINT PETER, whom he had con- 
ſtituted, Lord of the whole race, and commanded 
to refide at Rome as the moſt proper place for the 
government of the world, That he was the 
Judge of all Chriſtians, Moors, Jews, Gen- 
tiles, and all ſects whatſoever; that he was 
called the Pops, which ſignifies ADMIRABLE, 
| GrraT FATHER, and GUARDIAN ; that 
this power, and this appellation, kad been 


tranſmitted to his ſucceſſors; that one of them 1 4 


had made a grant of the Iſlands, the Terra 
Firma, and the Ocean, to his Sovereigns Fer- 
dinand and Iſabella, in deeds wh:ch the Inhabi- 
 tants might ſee if they pleaſed ; that thus they 
Vol. 5 5 ” bad 


had already become Lords of the Iſlands, and 
the people he then addreſſed, were bound to 
obey them in the fame manner; which if they 
did not do, he would take them wherever he 
could find them, and treat them as mad 
fubjet (1 


Other 8 if her ad not follow the 
Spaniards in the extremes of: cruelty, at leaſt 
proceeded in the diſcoveries they made in the 
new World, upon the ſame principles. In 


Cabot and his Sons, to diſcover. and take 
poſſeſſion of new lands; the poſition is rea- 

ſoned upon, as. if its ſoundneſs was beyond a : 
poſſibility of doubt. Henry grants to theſe 

celebrated Navigators, full power and autho- 
rity to ſail to all parts of the world, and © to 
t ſeek out and diſcover all Iſlands, Countries, 
Regions, and Provinces whatſoever, that 
„ may. belong to Heathens and Tnfidels. He 
„ grants to them, their Heirs, and Aſſigns, 
and to every of them, licence to ſet up, his 
banners and enſigns in every Village, Town, 
i Caſtle, Iſle, or een of them thus newly | 


(* Robertfon's Hiſt, of Amer. 2 23 55 236, & note 33. 
5 14 | ? | 2 Lg found ; 


* 
2 


ECCLESIASTICAL ESTABLISHMENTS: rg 


8 found; and authoriſes them to fabdue, 
© oceupy, and poſſeſs, as his vaſſals and lieus 
© fenants, all ſuch Villages, Towns, Caſtles, 


Iles, and Mainland, ſo found; procuring. 


00 to him the dominion, title, and juriſdic- 
* tion of the fame.” (1) In like manner a 
patent was granted by ELIZABETH to the 
celebrated Sir Humphrey Gilbert, authorizing 
him © to difcover, find, ſearch out, and view 
c fuch remote, heathen and barbarous lands, 
countries and territories, not actually poſſeſſed, 
© of any Chriſtian prince or people; and he, 
< his heirs, and aligns, are to have, hold, 
s oecupy, and enjoy the ſame, with all 
their commodities, juriſdictions, and royal- 
« ties. (4)—A ſimilar grant was made in the 
ſucceeding reign to Harcourt and North, of 
the whole river of Amazons, provided it was 
not in the poſſeſſion. of Chriſtian people; (() 
and in the inſtructions to Fenton by the 
Lords of the Council ins 1582, he was en- 
joined not to ſpoil or take any thing from 
ach without Paying for it, * _ 


6 Hackluyt, 4. 510. „ 
(4) Hackluyt, 3. 1335. | 
(7) ene en p. I. 715. when, 17. 215. 
Tl 1 2 | Lo: 
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of puniſhment; the Infidels in theſe points 
ſeemed left to themſelves, (n Who among 
us but would be filled with indignation were | 
a fleet of ſhips from ſome part of the Globe, 
hitherto unknown, (if ſuch there be) to 
arrive. in Europe on diſcoveries, and pretend 
to ſpoil us of our goods, or take poſſeſſion of 
our territories upon the authority of ſimilar 
Patents? Such however was the law, upon 
which our anceſtors proceeded, at che cloſe 
of the fifteenth — 


But the fulleſt 3 the Pope's autho- 
rity to diſpoſe of all earthly Crowns, is to be 
found in the courſe of the revolutions of Sicily 
and Naples. From the eighth to the eleventh. . 
century, that country had been a prey to the 
power of the Saracens, when fome Norman 
gentlemen, under the conduct chiefly of the 
famous RoBERT GUISCARD, and his brother 


Roxx, undertook to diſpoſſeſs them, which, 


with much valour, they effected. But though 
the Conquerors availed themſelves of their 
power, and exerciſed the rights of Sove- 
reignty, ms” in Sicily 0 — 3 _ 


hs 05 mae, 3 755- 
poſſeſſion 
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poſſeſſion was not ſuppoſed to be confirmed, 
until they had received a regular grant of it = 
from the Pope, which they accordingly ob- 
tained from NicuoLas II. about the year 
1959. (2) It is to this grant · that the ſupreme 
Sovereignty of the See of Rome over Naples 
and Sicily, exerciſed from that time to this 
day, and the moſt important matters that after- 
wards occurred in the hiſtories of thoſe coun» 
tries, are in fact to be aſcribed. (o) In 1130, 
Rook, then only duke of S1ciLy, procured 
the erection of the duchy into a kingdom, 
from this all powerful Sovereign. In 1198, 
after many conteſts between different competi- 
tors, the Empreſs ConsT ANCE, the heireſs ” 
of the laſt family, was put in poſſeſſion. of it - 
upon ſwearing to do homage when required. 
In 1207, Innocent III. married the young 
king Frederick to ConsTANCE of Arragon, 
and promiſed the whole realm to the family 
of Arragon, 1 in caſe Frederick fied "A con- 


() Fazell De Reb. Sie. L. 6. 389. 


( The philoſopher o of modern times muſt Gail when i in | 
the preamble to the Treaty which took place in confirma- | 
tion of this grant, he obſerves the haughty ( Gvrscarp ſtyl- 
ing himſelf, © I RopeRT, by the grace of God and Saint 
= Peter, duke of Apulia, &c. &e,”? _ | 


VNN 1 3 = _ ſummation, 
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furmation. | Upon the election of Frederic 
to the Empire,” he forced him to agree to 
abdicate Sicily, in favour of his eldeſt ſon, 
in order to prevent the junction of the two | 
Crowns. Upon his depoſition in the coun- 
eil of Lyons, 1245, Innocent IV. reſeryed, 
as we have ſeen, the diſpoſal of it to his 
abſolute will ; and after the death of Frederick 
it was annexed for ever, together with Na- 
ples, © to the dominion of the Holy See in 
1254. In the mean time however, Main- 
froy, who had been declared Regent; truſt- 
Ing to his influence' with the people, aſſumed 
the regal power ; ; and it became a point of 
Honour not to acquieſce-under the pretenſions 
of a man, who was ſuppoſed to. arrogate to him; 
ſelf the juſt right of his maſter, In ſupport there- 
fore of this right, Innocent reſolved to give the 
crown to any prince who would undertake 
to ct arg ITY.” He offered it to various 


— ALD 


Charles Count of -_ brother of Saint 
Louis, whom he invited to take poſſeflic on of 
it in 1252; but the abſence of his brother 
in the Eaſt, prevented that ambitious. prince 
from accepting the offer af that Ne roger 0 


if 2 baer, 2. 33. 
He 


© ; : * 


1 
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He next fixed upon Richard Earl of Corn- 
28 brother of Henry III. who alſo rejected 

But though the preſumptive heir of the 
3 thus bandied about, was his own 
nephew, his rejection was not founded upon 
any reſpect, Either for his rights, or thoſe of | 


nations ; but merely upon the difficulty - 


the enterpriſe he was required to undertake. 
His third attempt was with Henry himſelf, 
to whom he offered it for his ſecond ſon, 
Prince Edward, and by him it was accept- 

ed. Innocent dying during the tranſaction, 
his ſucceſſor, Alexander IV. proceeded in it 
with equal zeal, and ſent a ring to the prince 


by the Biſhop of Bologna, as a mark of in- 


veſture, the ceremony of which was ſolemnly 
perforined before the Court in En gland, | 
« Unde,' ' fays Mat. Paris, * elevatum eſt cor 
Regis, in ſublime, et exultavit tanquam, 
jam receptis Siculorum et Apulotum, om- 


A nium homagjis, civitatibus, et caftris, in 


5 regem coronaretur. Et in propatulo, rex 

„pater vocavit filium ſuum Edmondum, 
regem Siciliz,” () So legitimate, in the eyes 
of the kings of that time, . a falſe * * | 


(9) Mat, Par, gin. e Oy envy. 
"IS Chfkriſti. 
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Chuiſtianity rendered the claims of the fuppoſed = 
Yiear of its Founder, 


x 


| The * 5 « rg As Jan were de- 
feated through inability. In want of every. 


| thing neceſſary to make a conqueſt, he 
found he had engaged in an undertaking 


far above his force ; and unſupparted by his. 
parliament, who ſet their faces. againſt the 
enterpriſe, he: offered to renounce the pre- 
cious gift. which the Holy F ather had made 


him, but ſtrange to tell, his renunciation was 
abſolutely refuſed. Alexander inſiſted upon 


the execution of his engagement, and even 
threatened him alſo with excommunication, in 
caſe of failure. In this ſuſpended ſtate the 
affair ſtood. for ſome time, when URBA Ny 
who had ſucceeded Alexander, finding his 
hopes from England baffled, turned himſelf once 
more to France, where he invited Lewis IX. 
to the aſſiſtance of the church, and propoſed | 
to beſtow this remarkable throne upon one of 
his younger children. Lewis, the moſt. juſt, 
prince of his time, heſitated at firſt as to the, 
Isgality of the tranſaQion, not being able to 
manage between two difficulties; ſince he 


vas not fully convinced of the legitimate 


= 1 depoſitign 
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depoſition of Frederick, and therefore. con- 
ſidered his grandſon CoNnRADDIY. as the 


| rightful king; or, if this could be got over, 


he was bound to reſpect che claims which the 


inveſtiture and the treaties of Edmund of 


England, had given him. In theſe objections 
howeyer, no oppoſition feems to have been 


made to the power claimed by Councils of 
depoſing princes, but merely to the regularity : 


of that of Lyons; and it is remarkable that 
the delicate monarch, though he declined the 


offers himſelf, permitted his brother the Count 


of Anji ou at laſt to accept them ; and after 


ſome diſcuſſion | with the Pope, upon the 


authority of the Council of Lyons, aQuually 
furniſhed him with powerful ſupplies, 1 in the 


roſecution of the enterpriſe. The claims of 5 


prince Edmund had been ſoon got over, in 


conſequence of his non-compliance with the 


conditions into which he had entered; and 
a papal letter to England, ſet forth in / Hy 


the power of the Pontiff to transfer the rights 
he had given to Edmund, to another, more 
able, and more willing, to perform the duty : 


1 of him. 00 The event of the affaix 


(% Rym. 1. 3a 1 parts of * curious letter 
| pelcribe - at length the effects which the Supreme Pon» 


tiff 
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is well known, Charles was the conqueror of 
all his rivals, and the crown of Naples, in 
evnifequence of this gift of the Pope, continued 


in his d for three cexitiuriee, 


"Phe Set Naples and Sicily, extended | 
its effects beyond the 'bounds of Italy, where 
it was chiefly carried on, and furniſhed the 


court of Rome with another opportunity of 
exerciſing the privileges we ſpeak of. In the 


wars of France and Arragon, towards the end 
of the thirteently century, we again behold 
how the law of the European nation had 


been influenced by the papal uſurpations, : 


Peter, king of Arragon, Had fided with the 
Suabian family againſt the Count of Anjou, 
and wreſted from him the crown of Sicily, | 
For this, and the difficultics which ! in conſe- 

quence he threw in the way of the Pontiff's s 


| Aliens, it was s refolyed to proceed with hing 


alk ea to have ſeen in Mela upon the injuries 
done to the Church. * Expectat enim, expectavit diutius, 
46 quod ſublime regni Anglia ſolium, cum ſtrenua domus 
6 gentis Anglicanæ potentia, quam dictus PR ADECESSOR 
« in ipſius regni collatione ſpecialiter honoraverat, appre- 
& henderet arma et ſcutum, et exurgeret in een | 


| Ky 
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as with Mainfroy. Accordingly he Was ex; 
communicated, his ſubjects, as nſual, abſolv⸗ 
ed; and not only Sicily, but his own king 
dom of Arragon, declared forfeited to the 


Church, that is, to ſuch perſon as could 


conquer it under the rights which the Church 
PINES to Te. 7 


This Wed was s again ſought for i in Sake 
and Philip III. though not at open war with 


Peter, accepted the offer for Charles, h ts 


ſecond fon, The Convention was folemn an 
public; a variety of conditions were fet forth 


In detail at a full Parliament held at Paris ; 


the Cardinal Cholet, preached” a Cruſade 


againſt the Arragonians; a number of per- 
- ſons affumed the croſs; and prince Charles 


was declared in form, king of Arragon nol 
Valens, and C Count of 1 855 78 


This offer and acceptance, gave aaa ts. 
a vigorous invaſion of Arragon ; the Emperor 
of Conſtantinople, Michael Paleologus, with- 


drew” from the OO” One in eonſe· 


(5 Rym. ad an. 2285 na = 2-204: van 
9.40 
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quence of the excommunication; ; (9 and if 
the family of Arragon preſerved their do- 
minion, it was owing ſolely to their ſucceſs 
in the war, not from any ſeruples that were 
| .. entertained by any prince in Europe, upon 
the legitimacy of the cauſe. Even as it was, 
the malediction of the Pope was conſidered 
of ſo much effect, that James king of Arra- 
gon, the ſucceſſor of Peter,” was obliged in 
the end to make a ceſſion of Sicily, in order 
to preſerye the reſt of his territories ; (2) and 
by the ſecond article of the Treaty of Ter- 
raſcona, which finally ſettled the peace be- 
tween the parties, the king of Naples agreed 
to "uſe all his efforts to engage Charles of 
Valois to renounce the rights which the Pope 
had given him over the crown of Arragon, 
Such, and ſo great was the force of theſe 
donations, unparalleled in the hiſtory of 
any country but Europe, and of any period 
#! fime but of that before us, 
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| " The courſe of Ghia i war alſo beheld RE Re 
privilege claimed and conſtantly exerciſed by 


(7 Burigny, 2. 205. 
"fu * 2. 224, 225. 


ID. 
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the Pope; namely, that of being the ſole' 
caſuiſt among men. We have ſeen that oaths, 
which are an invocation of the Deity, com- 
ing under the fpiritual juriſdiction, were 
peculiarly ſubject to the papal influence ; and 
it was ſufficient that an oath ſhould be con- 
ſtrued to be contrary to the intereſts of the 
Holy See, to make it null and void ab initio. , 
In confequence of this, when Charles, the : 
ſucceſſor of the Count of Provence, in tie 
kingdom of Naples, had been liberated from 
the priſon which had been his lot during the 
Sicilian war; the Pope releafed him from the” 
\ obſervance of many of the conditions which 
were the price of his deliverance, expreſsly 
| becauſe they were contrary to the intereſts" of 
St. Peter, and it would therefore have been 
: e to W them. 35 2 


. — — 8 | 
We Have hitherto conſidered the States of 
Europe, under the various relations in which 

they ſtood with reſpe& to one another, and — | 
the laws which governed their intercourſe | 


(v) Velly, 4. 26. The inva' aon of Holſtein © = 
king of Denmark in 1225 was owing to a fimilar abſolution 1 
by Pope Honorius III. (Pfeff. 1. Dr. Pub. D' Allem. 1. 378.0 5 ö 


alone, 


* 
—— — — — — 


— 


— ue 


. — 
— — — — — x _—_— - ; — — g . 
2 o ky — 22 — — — — — _ 
l 7 . + — 5 " — — 1 — * — * _ 
0 — Sm as mY E " 2 — — Ig 5 * — — 2 4 — 
— * 2154 — — — Fe = — 22 — = * — — -. — — o - : — — be — * « 
* —— — _ o * — 5 — * - 7 4 
— — a ant * * 2 _s — - . an = . . by = 
—ů ů — - . 2 5 > — — — 2 A — ä 
S — * 2 — 4 * : rr — 5 0 6 = — —— . E . = 
rr 2 — Ry — ; * L = hn Ae een ere» — = 12a. 2am * — — rr aka os.”.> Als Sx 4” 8 
wv 5 — "<p — ve 2 - —— —— — me — . - WA * * 8 K 
— vo Rn — - . 2 = Xx LE . * 5 — - " * 7 — e ww 
a — — LO OSS r 
8 0 Py 
. 


— "= 
— — 1 4 
rn eee : 
Deere 


—— — 
— — 
* R 
* CT — — 


/ 


| | 1 5 7 
LEIDEN IE. oy +47 
126 INFLUENCE or, CHRISTIANITY, ARS THE 


Alone, 4s feparated by religion from the reſt 


of the world. It is in this place however 


that we muſt alſo conſider them, as united in 


a body with reſpect to the other quarters of 
the globe, and give a ſketch of their. manners 


towards nations profeſſing a W different 


from them Own, 


| The true ſpirit of CuxrsriakTrv, to 


which we have approached much nearer than 
dur anceſtors, has in the preſent times inclined 


us to obſerve the humane cuſtoms which we 
practiſe ourſelves, towards all other nations, 


* · whether Pagans, Infidels, or Idolaters. But 


in the period before us, the falſe zeal of Ca | 
tianity, or rather of a corrupted, Chureh, in- 
duced the Weſtern States to conſider all Wal | 
of a different perſuaſion from themſelves, as 

a race of inferiour beings, devoted to wicked- 
neſs, whom it was therefore meritorious to 
invade, and with whom it was infamous to 


The Yew and Mabometan people, felt the 
force of theſe prejudices in a manner which 
excites our indignation at its injuſtice, and. 
our pity at its * As the former com- 

8 | Ju 


= poſed: no regular State, but were 
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tolerated up and down the world, it may pl 

firſt, appear irrelevant to take notice of them 
| In a treatiſe, whoſe ſubject is the general 
Law of States. But though widely ſeparated 
among the communities of the earth, they 
were all of them eloſely connected as one in- 
tegral nation; and though they were deſtitute 
of all that forms the eſſence of a body poli- 
tic, (as the right of dominion, of making 

war, Alliances, Treaties, or Conventions; 
ſtill the characteriſtic marks of. difference 
which divided them from all other people, 
and the treatment which, in conſequence, 
they endured, from all the Chriſtian nations, 
obliges us to take notice of the conduct ob- 
ſerved towards them, as one of the laws of _ 
| 15 RED 1 


| The hatred with ES. theſe 7 were 
regarded, aroſe ſe evidently from the ſufferings 
which the Founder of CRHRISTIANITT had 
been made to endure from them; and whick 
was thought to juſtify the numerous perſe- 
2 cutions they ſo often underwent. So far back 
as the time of JUSTINIAN, it was forbidden 


5 the Eleventh Canon of the Frullanear | 
Council, 
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Council, for either the Clergy or Laity, to 


eat any of the unleaveried bread of the Jews; 
to enter into any familiarity with them, t6 
feceive aſſiſtance, or medicines from them in 


illneſs, or-to.uſe the ſame'bath with them. (w} 
From that time forth, their | perſecutions 
through every country in Europe are con- 


ſpicuous, though the particulars of them, it 
would take up too much time to fecord at 
large. It is ſufficient to ſay that they were con- 
ſidered as the fair objects of pillage wherever 
they ſettled : They paid immenſe ſums for 
the privilege of remaining under the common 
protection of the laws: They were farmed 
out to particular men for extortion: (x) In. 


f 1 were conſidered as Serfs be- 


(5 Howel. 88 Di et Concil, Ecumen. 34. 


The Trullanean Council was ſo called from its being held 


in the Trullum, a hall in the palace of Conſtantinople, 


which was vaulted; Trullum ſignifying a Dome, from | 


Trulla a cup. Glofs. de Du Cange. 
(*) Henry III. of England fold them * a certain 


numben of years, to his brother the Earl of Cornwall, in 


order, ſays Mat. Paris (902) that the Earl might tear out 
the entrails of thoſe, whom the king had only ſkinned. In 


another place (831) he ſays, he raiſed money from them; 


non tantum abradendo, vel excoriando,, ſed eviſce- 
6 rando, &c. : | p | 
longing 


© ECCLESIASTICAL ESTABLISHMENTS: 19 
longing to the domain of theEmperors:(x) In 
England they were alſo “ holden as it were in 


© a common ſervitude,” and this, according to 


Sir Thomas Smith, expreſsly becauſe they had 
refuſed to acknowledge the Meſſiah: (y) In 

conſequence of which alſo in EpwaRrd the 
Firſt's time, the good Chriſtians were not to 
take above half their ſubſtance. (2) By the 
laws of the Wiſigoths their teſtimony was 
forbidden to be received in a court of Juſ- 
tice; (a) and under other conſtitutions they 
were ſpoken of as beaſts in the language of 
the law, their perſons and effects being ad- 
judged to belong to the Lords of the ma- 
nours, wherever they were levant e. 
Chant. (5) | | 


Vpon hs crimes of individuals among | 
them, at one time in France, the whole body 
were baniſhed, after being plundered of all 
they had, or put to death by the moſt cruel | 


| (x) Pfeffel D. Pub. d'Allem. 1. 193, 246, 40 

| (9) Commonyealth of Eng. 139. 4 
(A) Statut. de Judaiſmo. S. 2. | 
100 L. L. eee on; 12. Ti i a. Art. 10. Linden- 

brog. 214. | | | 

(5) Velly, 2. 336 1 | 

Vor. „„ ftorments; 
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torments; and even while under no accuſa- 
tion, a commerce with their women, was 
ranked in the ſame_claſs of crimes with a 
commerce with brutes, and inhibited on pain 
<7 being burned alive. (c) 55 4 


We home had ſeveral her examples | in the 
courſe. of the preſent chapter, of a ſeverity. 
which was ſuppoſed to be legitimate, from 
all 'Chri/tian to all Infidel nations. They 
would however be incomplete, were we- to 
quit the ſubject, without taking notice of the 
pine CRUSADES. et +, 


L Shall not fatigue the * 4 with any ac- 
count of their riſe ; of the induſtry and en- 


(e C'eſt, que iller avec une Juive, eſt un crime 
Egal à celui qui ſe commit avec les betes. Velly, 2. 338, 
So alſo the Speculum Suevicum, Cap. 317. 81 Chriſtia- 
nus cum Judæa, aut Judæus cum Chriſtiana rem habet, 
debet unius corpus corpori alterius imponi, et ita utrumque 
flammis conſumi. For many other particulars which de- 
ſeribe the lot of the Jews during theſe times. See Pfeffel, 1. 
103, 246, 400. LL. Wiſigoth. 12. 2, 3. M. Par. 431, 489, 

641, 827, 831, 856. Henault, 1. 198. Velly, 4. 310, 
332, 334. Villaret, 1. 239, 485. 6. 112, 118, 323. They 
would. form a work not unimportant to the hiſtory of man- 
ners in Europe; but though not irrelevant, it would 
i lengthen this account too much to introduce it, 


thuſiaſm 
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khuſiaſm of the hermit Peter, or St, Bernard 
the eloquenee of the Popes; or the feryour of 
| Monarchs far leſs ſhall I attempt to enter 
regularly into their hiſtory. Theſe are all 
too well known to need repetition, . and 1 
ſhall therefore merely point out their influ- 
ence with reſpect to the law mme. be- 

fore us. | | 


That influence appears in its moſt ſtriking 
form, in producing at once, a new and per- 
| petual cauſe for war, againſt the enemies of 
the Chriſtian name, and for peace among its 
friends. To invade the Turks and Saracens, 
was not only permitted, but inculcated as a 
duty, although there was no particular griev- 
ance to be complained of; and ſuch an in- 
vaſion was always eſteemed not only a rea- 
ſon for making peace with the party who 
embraced the croſs, but ſubjected the perion 
who began hoſtilities with him, to the ſevereſt 
cenſures of the Church, arid the authoriſed 
attacks of his fellow Chriſtians, 


Why it ſhould be thought more acceptable 
to God, to offer up our prayers to him in 


one place, rather than another; or why it 
8 ſhould 
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ſhould be an indiſpenſable duty with ſeveral 
millions of men in one quarter of the globe, 
to march ta the attack of ſeveral millions in 
another quarter, for the poſſeſſion of a cer- 
tain Sepulehre and Croſs, (however venerable 
they might be rendered by him of whoſe ſuffer- 
ings they were the memorials ;) it will be dif. 
| ficult to explain upon any ſolid, or philoſo- 
| phical principles. Such however was the 
opinion of our Anceſtors, It entered into all 
their operation, influenced the whole caſt 
of their minds; and to make war upon In- 
fidels, as has been obſerved, was a very con- 
T picuous part oe their Law of Nations, 


Inno country did this diſcover itſelf with 
greater force than in Spain, for it was not to 

the Eaſt, that it was ſolely confined. The 

whole of this fertile peninſula exhibits for 

a long time, but one great diviſion of the 

- ſtates which compoſed it into Chriſtians and 

_ Saracens, or Moors. Their wars were per- 
petual during the whole of the period before 

us ; the ground was diſputed inch by inch ; 

and the CRUs ADE, with all the well known 

advantages of remiſſi n of ſins to thoſe who 

undertook it, might a almoſt be ſaid to be a ; 

landing . 
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ſtanding one. In conſequence of this the 
Chriſtian nations there planted, received not 
unfrequently, a powerful aid from their 
| brethren in other parts of Europe; and in 
1148, they ſaw a numerous fleet of Germans 

Flemings, and Engliſh, ſail up the Tagus to 
aſſiſt the new king of Portugal in the conqueſt 
of Liſbon. The change of his capital from 
Conimbro to that City, was the fruit of it. (4) 
It was in Spain alſo that the celebrated foun- 


der of the DoverAssgs periſhed in the 


courſe, as he thought, of - his duty, (e) after 
having juſt executed the laſt and pious com- 
mand of his friend and Sovereign, itſelf a 
ſtrong indication of the ſpirit we are com- 
en Of) > 


The moſt eminent examples however of 
that ſpirit are afforded by the Monarchs of 
. and ION in the citations which 


(a) Henault, I, 191. Mod. Un. Hig. 18. 184, 191, 

"| ) Buchanan, L. 8. c. 58. Nihil intereſſe ratus, 
u in loco, rem Chriſtianam ſervaret, ſe cum e con- 
5 jungit, &c. | 

Of) RonzgT Bruce had undertaken a Cruſade, but 
being too old to perform his vow, he requeſted Douglas to 
carry his heart to Jeruſalem, and bury it there. 


ä they 
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they ſent to the Sovereigns of the Saracenic 
name. In the ſummons of the Emperor FRE- 
DERICK to SALA DIN, previous to the ſecond 
Cruſade; he ſpeaks to him as follows; Since 
«you have lately choſen to prophane the 
« Holy Land, which, under the king of 
Heaven, belongs to us; we think it part 
«of our care and duty, to puniſh. ſuch pre- 
< ſumptuous and criminal audacity; and 
bh therefore, unleſs you reſtore the whole of 
your conqueſts, and make ſatisfaction for 
<« the injuries done to the Chriſtian Church, 
* within the ſpace of a year, we mean to 
„prove the fortune of our arms with you in 
virtue of the wonderful Croſs, and of the true 
* Foſeph.” (g) The anſwer of SALADIN, was 
couched in terms of dignity and good ſenſe, | 
He claimed, he ſaid, the dominions he poſ- 
ſeſſed, by rights, acknowledged by the cuſ- 
toms of the world; nor could he conceive 
how the circumſtance of their religion could 
give the Chriſtians any title to them; he 
obſerved that the Saracen Hoſt, was fully 
equal, and even ſuperiour, to the Chriſtian ; 
that princes, equally powerful, and equally 


2) Mat. Par. 164. 
remote, 
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remote, could arm in defence. of their name - 
and religion; that ſo far from fearing the 
extermination with which he was threatened, 
he would gladly go to meet the Emperor, at 
the head of all his power; yet, as he had no 
objection to peace, ſo little did he conceive 
Religion to be a cauſe for perpetual enmity, 
that if the Chriſtians would give up the only 
three cities left them among the Saracens, 
Tyre, Antioch, and Tripoli, he would reſtore 
to them their CROss, deliver up his captives, 
permit a prieſt to reſide at the temple, and 
thew favour to their pilgrims. „ TS 


The NE EIA. to the Crüſade; under- 
taken by St. Lewis ſixty years afterwards, >] 
were conducted pretty much in the ſame | E 
manner. The king, on his arrival in Egypt, 
ſummoned the Soldan to render that homage 
to the Croſs, which was due to it, he faid, 
from all the world. In caſe of refuſal, he 


(*) Mat. Par. 164. It is curious to obſerve how the 
practice of both the religions had wandered from the prin- 
| ciple. The Mahometan, who was ordered by his Pro- 
phet to diſſeminate his by fire and ſword, was preaching 3 
peace: The Chriſtian, who, if he had acted up to his Sa- 
viour's, doctrine, ſhould have . no one, breathed 


nothing but war. 
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bade him prepare for abſolute deſtruction 


from the hands of men who feared nothing 


abhile extending the Empire of Chriſt. The 


Soldan, who was at that time nearly con- 
ſumed by a mortification of the body, which 


ſoon after cauſed his death, is ſaid to have 
ſhed tears at this injuſtice. He replied how- _ 
ever with ſpirit, that no one had ever attacked 
MAgypt with impunity, and that thoſe wha 


thus warntonly invaded him, would ſoon be 
made to feel the temerity of their enter 


priſes Wes 2d 10 


The whole Chriſtian race might have pro- 


fited by theſe anſwers of the Muſſulmen they 


affected to deſpiſe. They were however only 
the more inclined to thoſe bloody invaſions, 


in which the kings of Europe, and of Aſia, 


diſtinguiſhed themſelves ſo much for the moſt 


_ dazzling yalour, and the moſt horrid cruelties, 


at the tame time, | 


As the difference of the religions produced 
a particular cauſe for war, unknown to either 
ſet of nations among themſelves; ſo alſo 
when war was begun, it was the reaſon why 


(i) Joinville. Vie & St L. 0 


0 
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it was conducted with a harbarity peculiar ta a 
itſelf. © In the name of the God you wor- 


te ſhip,” ſaid SALADIN, to the prince of 
ANTIocu his priſoner, worn down and 
emaciated with hunger, and chains; 5 what. 


would he command yoy to do with me, if 


J were in your power, as you are in mine?” 


He would counſel me, returned the fear: 
| leſs prince, to have you beheaded on the 
* ſpot; but as you are a Sovereign, like my- 

* ſelf, though an infidel; I myſelf ought to 


be your executioner.” © Your on mouth 
* has pronounced your doom,” ſaid the Sara- 
cen, drawing forth his ſword, and the prince 


who had thus courted his fate, is ſaid to have 
kneeled down joyfully to receive the blow. 
The laſt words alſo which he uttered, evinced = 


the firmneſs of his enthuſiaſm : “ Here dog,” 


ſaid he, © take this head of mine, which is 


rough, and ſqualid, with hair, and famine ; 


ke little good can it do thee, and nothing more 
Le canſt thou now have; my ſoul I commend 


to my God.” (4) In reading the records 
of ſuch actions, we know not whether our ad- 


5 miration is moſt commanded by the fplendaur | 


4 k) | Mat. Par. 81 3. 


— — & < £40. . 


138 INFLUENCE or CHRISTIANITY, axp Taiz 
of mind which they diſcover z- or our regret 
excited, at the prejudices * e which 
obſcured them. REAL, | ry tS + 


Jo theſe es nas be attributed: the 
fate of the brave and pious Pieul de Ragonet, 
who was ſawed in halves, two centuries after- 
wards, by another Sultan of Syria, for daring 
to blame the Mabometan faith, and refuſing 
to renounee his own (/). To theſe muſt alſo 
be attributed an action on the part of 
RICHARD I. the bare recital of which, fills 
us with horror. In 1 191, upon the taking 
of Ptolemais, the Saracen priſoners were to 
be delivered up by capitulation, for a certain 
ranſom to be paid at different periods. Some 
diſtruſt being evinced by SALADIN in the 

: courſe of the affair, RicHARD, who here 
but little deſerved his ſurname, ordered out 
five thouſand captives at once, who were led, 
bound, and naked, into a large plain; in 
. which defenceleſs ſtate, they were all delibe- 
rately maſſacred, by | thoſe very ſoldiers, 
whoſe honourable gallantry in open battle, 
me often been the theme for poetry 


(!) Chron. de Monſtrelet. v. 2. an. 1425. 
2 „ Io - 
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and praiſe, '(m) That the vengeance might 
be ſtill more complete, the bodies of theſe un- 

_ fortunate victims were inſtantly - cut open, 
their galls torn out for the purpoſes of me- 

deécin; and fo great was the ignorance and 

blindneſs with reſpect to Mahometans, that 
much gold and ſilver were ſuppoſed to be 
found in their inſide. (2) In the midſt of this 
cruelty, however, the intereſts of his religion, 
though he miſtook them, were ſo far conſulted 
by Richard, that thoſe Muſſulmen who con- 
ſented to be baptized were allotved their 
| Hves, („) It is not incurious to obſerve the 
conduct of the ſame men, in other matters, 
during this remarkable affair. When the CRkoss, 
the ſacred object of their perilous warfare, was 
delivered to them by SALADIN, they bowed 
down in filence before it; they proftrated 
themſelves in humble adoration, and covered 
their heads with the duſt ; and when Prote- 
mais itſelf Was delivered to them, their firſt 


'X mw Tien Vic: Hieros. C. 4. ap. Gale. Ros 697. 

(7) Iter. Ric. Hieroſol. C. 4. ap Gale et Hovedon. 698. 
Tt is the latter that aſſerts « Quos omnes eviſceraverunt, et 
aurum et argentum multum invenerunt in viſceribus 
corum, et fel eorum uſui medicinali ſervaverunt. 


(e) Hoyedon. 696, 
| : car C 
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Care was to purify the Moſques, which the 1 in⸗ 
famous worſhip of Mahometans, it was ſup- 
| poſed, had defiled. (y) On the other ſide, the 
Saracens were not behind with them in zeal; 
and when Feru/alem was recovered by Saladin, | 

the Temple, which the Chriſtians in their turn 
| were ſuppoſed to have defiled, was purified 


with equal care, and waſhed with roſe· water, 


in order to efface the ſtains of their i {mpiguy 
worſhip. (7) . a | 


It has been clit that ir Religion itſelf 


_ preſcribed the death of Chr; i/tians as a duty to 
the followers of ManomeT, and Sala- 


din knew well how to take his advantage 


of this. The war he waged therefore againſt 
the Europeans, was conſidered, not only as 3 


defenſive, but a ſacred war, equally ſuppoſed 


to ſpring from the commands of God; and 
the Imans, imitating the arts of the Chriſtian 
Prieſts, like them, promiſed to their ſoldiers 


the remiſſion of fi ins, me the palm of martyr- | 


17) Vie i Salad. par Marin, 2. 299, 305. 
4) Aqua roſea tamquam a Chriſtianis fordibus EX= 


pians ſacrilegis ritibus, cc. 
Chron. Walt. 3 C. 4 ap. Gale. | 
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dom. ( The oppoſing armies therefore : 
every where met with the moſt inflamed and 


exterminating hatred ; the Muſſulmen took 
the title of Unitarians ; and the Chriſtians, in 


conformity with the myſtery of their wor- 
this] were called Trinitarians. \ £2 


In the infancy indeed of Miboeetai: 


all the enemies of that religion were put to 
death without merey. But after its eſtabliſh- 


ment, whenever the Mahometans declared 
war againſt a people of a different faith, they | 
gave them their choice” either to embrace 
their religion; or to ſubmit and pay tribute 4 
or take the conſequences of battle. In the | 
firſt caſe they were incorporated among the 


Muſſulmem: in the ſecond, they were al- 
lowed. to profeſs their own tenets, provided 


they were not idolatrous : in the laſt, if they - 


were conquered, the women and children 
were reduced to ſlavery; and the men, if 
they perſiſted in rejecting the faith, were 


cither ſlain, or diſpoſed of at the pleaſure of 


the Prince. e 


(5) Mod. Ta, Hig. 1. 248. 
(it) Marin. 2. 184, 185. | 
() Mad. Un. Hiſt. 1. 248. 
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In gunſuange of this ſpirit, when Chatillon, = 


a famous. Cruſader of thoſe times, was taken 
priſoner by SALADIN, he was ,reproached, 
lafphemy againſt 
Mahomet, . and ſacrilege, for having. attacked 
the holy eities of . Mecca and Medina; not- 


withſtanding which, his life was offered him, - 


if he would renounce his religion. This be- 


ing refuſed, © It is time, ſaid the Sultan, to. 
puniſh ſuch, accumulated crimes: ;-L have ſworn. 


that thou ſhalt die by my hand, and Iwill now 


fulfil my oath.” pon this he immediately 


ſeized him; ad; dragging him into the midſt 
of the bis condeſcended, for the ſecond: | 
time, to beams « the executioner of a Chr tion 
Sovereign. 6 0 | | 
8 85 is AE EL to conſider, how: long | 
this remarkable rage for deſtroying a whole 
claſs of nations, on account of their religion, 
continued amongſt us. Feruſalem once con- 
quered, it became, according to the Church, 
the duty of every Chriſtian to defend it; al- 
though, politically, no wiſe concerned in its 
fate. A reſolution to make war upon the 


(x) Marin. 2. 22. 


g Turks, 


A Was the chef e. expiation. — fon the re 5 
crimes: it was the principal condition of . the, | 


peace. between the. Emperor F rederick, and 
Gregory IX. the inſtrument of pardon to our 


Henry II. for the murder of Becket ; (% and 
the. means. of cure, as it was ſuppoſed, to 
Lewis IX. in a. dangerous ſickneſs. 0 To 
ſuch alſo, as bad diſtinguiſhed themſelves this 


way, a crown was ſuppoſed, to be a fair re- 


CE ward; and this ſort of merit forms the ground | 


of, the erection of Sicily into a Kingdom, ; in 
favour of Roger III. He is ſtyled in the 
grant, * Inimicorum Chr: iftiani nominis, Intre- 
pidus Extirpator ; ; for which, and the. great 
ſervices of his anceſtor, Robert Gus iſeard, i in the 


ſame cauſe, he was received by the Pope 


among the crowned heads of Europe, in 
1139. ( 


In the thirteenth century, this wirt dif. 
played itſelf in a manner which gave riſe to 
an expedition that was new to the world. 
Little improved by the experience of the paſt, 


not aul men, but children, reſolved upon the 


\ 


. *. 


6) Lyttelt, 3. 97. 
(z) Joinville. 


(a) Collect. reg. Concil. 98. 
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| dn of the ſacred Croſs, Fifty thou- 


ſand of the latter, compoſed of Ether fex, ſet 


Forth for Aſia, from Germany : and France; led 


on by prieſts, who themſelves knew no better 
than the army they commanded. The event 
was ſuch as may be ſuppoſed; the whole of the 


expedition failed, and moſtly before it could 


reach the deltined theatre of:operations. Many | 
of them were attacked by the Lombards, and 
fell an eaſy prey; ; many of them ſuffered. ſhip- 
wreck ; and not a few were ſdld to ſlavery, by 
the very merchants with whom they had con- 
tracted for their paſſage. “What,“ ſays a Judi- 


cious hiſtorian, © are we to think of the parents | 


of theſe deluded creatures, for not preventing 


. fo extravagant an enterpriſe ; or what, of 


thoſe governments which could fuffer the beſt 


hopes of the State to run thus blindly to their 
5 deſtruction | ? (9) 


A hundred years ee the Rune ſpirit 


diſcovered itſelf in F rance, in a manner not 
very diffimilar from the laſt, in the projected 
.. Cruſade of the fanatics, called, from their 


original occupations, the Paſtoureux, Though 
(3) Velly. 2. 458. RI 


- 
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theſe expeditions had for ſome time been laid 
aſide, the king, PHILIP V. was. ſeized with the 
ſacred fury; IF and, in the year 1317, we find 
him gravely aſſerting, that. Chrift had Ie oft the 
Holy Land as an inheritance to his followers. (e) 
Being, however, perſuaded from his purpoſe 

df a Cruſade, on account of the weak ſtate of | 
Chriſtendom, a number of ſhepherds | arid 
country labourers conceived the chimerical idea 


1 that it was reſerved for them to be the de- 


| üverers of che holy land. They therefore | 
| abandoned their flocks, and; imagining that 
what God had deſigned, he a bring about. 
in his own way, they thought it unneceſſary to 


ſupply themſelves with other arms than the 


pilgrim” 8 ſerip, or other Proviſions than what 
they, obtained by begging. The Teal of the 
people, where they paſſed, amply ſupplied this 
latter want ; their numbers encreaſed; women 


= abandoned their families to join them; and 


the king himſelf Was ſuppoſed to favour their 
_ undertaking. Falling, however, into diſorders, 
under ſome deſigning leaders, they degenerated 
into robbers, (as more regular: Cruſaders had 


(e) Adicurn: par i Philippe V. e contre Rob. Com. de F land. 
Leibnitz. Cod. 5 95. | 0 
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often done before) and were ſuppreſſed at laſt 
by the civil magiſtrate. (4) From that time, the 
vigour and genius of thefe expeditions ſeem to 
have been worn out in the world; and though 
tnany were planned, yet none of any conſe- 
quence were afterwards undertaken. The lar 
upon the ſubject, however, ſtill remained the 
fame ; and the mere circumſtance o religion, 
or the recovery of Feruſalem, was a ſuii ient 
cauſe for war againſt the Infidels. One 
Sovereign State remained, and remains to this 
day, the profeſſed object of whoſe inſtitution, | 
is to wage perpetual war with them ; an obj ect 

which the knights of Maltha have always pur- 
| fued with great gallantry and perſeverance. 
Occaſionally alſo, through moſt of the cen- 
turies afterwards, we find this antient fpirit 
| breaking forth. JohN II. of France, famous 
for his bravery, his honour, and misfortunes, | 
planned a Cruſade upon his return from cap- 
_ tivity, and, in x362, went for that purpoſe to 
Avignon, where, under the auſpices of the 
Pope, he conferred upon the matter with Peter 
de Luſignan king of Cyprus, and Waldemar III. 

king of Denmark, two monarchs, the proxi- 


(d) Velly. 4. 329. 


mity 
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mity of whoſe territories at leaſt, could have 
had no part in the concert with which they 
acted. Theſe three princes reſolved upon the 
invaſion of the Eaſt, as uſual, for the deliver- 
_ ance of the Chriſtians from the Saracen ty- 
ranny; and, as uſual, nothing aroſe from it 
but the ſeverer perſecution of thoſe ſufferers 
in whoſe cauſe they had armed. (e.) There 
were two reaſons, however, ſays the hiſto- 
rian, which inelined the king of France to 
the undertaking; one, in order to fulfil the 
vow of his father, PHILI of VALOIs; the 
other, to diſgorge his kingdom of the 8 
banditti, known by the name of the Compa- 
nies. (7) This laſt is of the ſame kind 
with that which inclined many ſovereigns to 
undertake the Cruſades at firſt; ſo that, in 
this reſpect, the Law of Nations became ſub- 
ſervient to the law of politics; and whenever 
the warlike ſpirit of the people proved dan- 
gerous to the ſovereign, the received cuſtoms 
of the times pointed out a /ega/ eee for 
them into EO | 


Ihe lapſe of A century dd not wear 

out theſe manners. The intentions of qur 
(/) Froiffart. v. 1. () Id. Ib. 
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HENRY IV. previous to his death, are well 
known ;. and in 1458 Prous II. endeavoured 


to revive the true ſpirit of the Holy War. 


He invited all the princes of Chri iRendom to a 


general aſſembly at Mantua, to deliberate upon 


the invaſion of the Eaſt. Europe, however, 
was little able to defend herſelf and the Turk 


had by that time fixed his ſtandard firmly 


within her precincts, by the total deſtruction 
of the empire of Conſtantinople ; excluſive of 
which, the whole body of her kings were in 
arms againſt one another. They nevertheleſs 


ſent their ambaſſadors to the Aſſembly, and as 


no onehadyet thoughtof calling in queſtion the 
extravagance and injuſtice of theſe cauſes for 
war, it was their weakneſs alone which pre- 
vented the expedition. (g) In 1475, CHARLES 
the Bol p laments that theperjuries and attempts 
of Lewis XI. prevented his deſign of turning 
his arms againſt the Turks. (5) In 1480, 
Lew1s himſelf, whether through policy, or 


real zeal, pretends to the ſame deſign ; nor 


can we forget, while on the ſubject, the pious 


humility of a lady, hardly leſs than ſovereign 
in England, in the perſon of Margaret Coun- 
05 Hift. Eceleſiaſt. Villaret. 4. 338. 


"i Garnier. Hift, de Fr. 1. 333. | 
teſs 
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teſs of Richmond, the mother of HENRY VII. 


who is ſaid to have been in the habit of ob- = 


ſerving, that upon condition that the pecrs 
of Chriſtendom would combine themſelves 
againſt the common enemy, the Turks, ſhe | 
would moſt willingly attend them, and be 
their laundreſs in the camp. (i) 


At the cloſe of the fifteenth century; the 
ardent, but ill-dire&ed ſpirit of Charles VIII. 
brooded perpetually upon theſe chimerical : 
expeditions, which from his youth had flat- 
tered his imagination; he even purchaſed, at 
a large price, the rights of Andrew Paleo- 


logus, the heir of the Chriſtian emperors to 


- the throne of Conſtantinople; (&) and the au- 
thors in general agree, that his adventurous 
invaſion of Naples was made as the firſt ſtep 
towards the conqueſt of the Eaſt, (/ ) 


The continued ſucceſſes of the Turks, how- 
ever, changed, by degrees, this part of the 
European law of nations ; and the monarchy 
of Chriſtendom found, at laſt, not only the 
n of theſe enterpriſes, but the folly of 

1 Camden's Remains. 272. 

0) Vide infra, chap, xv, 

5 Guicgand, 70. an. 1492. 
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their cauſe. The holy ſepulchre was ſo far re- 
moved from them, by the extenſion of the 
Ottoman dominion, almoſt into proper Ger- 
many, that they loſt ſight of that famous point 

of contention, and began to conſider the In- 
fidels merely as a political power. Still, how- 
ever, the marked diſtinction created by reli- 
gion, remained at leaſt as far as the time of 
Grotius ; that father of the Law of Nations 
having handed the poſition to poſterity, that 
to defend a Chriſtian ſtate againſt the attacks 
of Infidels, is yet che duty of every Can 
community, (m) 


F cannot quit the DENT of the Cruſades, and 
by that means cloſe the ſubje& of this chap- 
ter, without calling to the reader's recollection, | 
that although they took their riſe from hatred 


to Infidels, and the wiſh to recover Jeruſa- * 


lem, yet they were by no means confined 
to the Infidels in the Eaſt, or to Infidels alone. 
All Pagans, whether in Aſia or in Europe, | 


Were attacked by thoſe who aſſumed the croſs, 


The converſion of Prufjia was finally ef- 
fected by it under the Teutonic Knights | I} 


(in) De Jur. B. et P. 2. 15. 12. 
(=) Puffend. Introd. à Thiſt. T. 5. = 
| . and 
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and even a {light ſhade of difference from the 


ET received topics of Chriſtianity, or rather from 
the liturgy of Rome, became, at laſt, a Kai 5 


5 mate cauſe lay war. 


| This wits the oy thing wanting to the 


ambition of the Popes ; and, under their able 


hands, it was turned into a very powerful en- 


gine, by which to cruſh all ſorts of hereſies ; 


all princes who ſhewed a diſpoſition to diſo- 
bey him; and, in fine, all the enemies of 
Rome, under whatſoever ſhape they aſſumed, 
Theſe, it was ſuppoſed, were equally hate» 
ful to Chriſt, with the Pagans and Turks; 
and when the holy Father thought them of 
conſequence enough to combat them by means 
more terrible even than excommunication z 
he detached his Legates all through Chri/ten- 


dom, to excite its various princes to arms, in 


the ſame manner as when he meditated the 
invaſion of the Eaſt. Thoſe who obeyed alſo, 
were ſuppoſed to be equally meritorious with 


the others ; they were equally ſoldiers of + 


Chriſt; they wore the ſame badge of the 


croſs ; and they were alike entitled 0 the re- 


c miſſion of ſins, 8 "8 
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152 INFLUENCE or CHRISTIANITY, AvD n 
In this manner it was that the See of Rome 
became ſo terrible to a yaſt number of princes 
who attempted to fet it at defiance : To the 
immenſe ſe& of the Albigenſes, and the puiſ- 
ſant Count of T, bolouſe, i in the beginning of the 
thirteenth century; (o) to Frederic II. (7) 
whoſe depoſition in the Council of Lyons we 
have related at large; to his ſon Conran. 
in 1251, the invaſion of whom was to confer 
even greater ſpiritual advantages than a pilgri- 
mage to the Holy Land; (2) to MAIN TROY, 
when vows againſtthe Saracens were commuted 
for an attack upon the Sicilian ; () and ſinally, 


to all who did not acknowledge the election 


of Pope Urban, in 1383, when a Cruſade was 
preached i in England, (s) and Spencer, Biſhop 
| of Norwich, its . achieved, in 


(e) For an able ſummary of the hiſtorians on the hereſy | 
| of the Albigenſes, and their conſequent Kreer by 3 
Cruſade, ſee Velly. A. 203 to 222. R 


Wo Mat. Par. 767. 


7) Statuens retributionem W ſelicer « omnium 
poccatorum: remiſſionem ampliorem quam pro peregrinationg 
in terram ſantam facienda. M. Par. 827. | 


) Hiſt. de Sicile. 2. 723. ned. 
00 Rymer. 4. an. 1383. 
Lon 
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conſequence, the e of Maritime Fan: 
ders. oy” 24 


"died upon his while, are the chief 8 
of the influence upon the Law of Nations in. 
Europe, which, as far as I have been able 
to diſcover, aroſe, during theſe ages, from 
the profeſſion of CHRISTIANITY, They form 
an immenſe maſs. of materials, which it hag 


been ſomewhat difficult to arrange; and 1 


have therefore often incurred the danger of 
repetition, and certainly of prolixity, in their 
elucidation. The view, however, which was 
taken of the ſubject, demanded exactneſs, and 


above all, what are called Proofs and Illuſtra- 


| tions. Thoſe which have been adduced, I 


have thought ſufficient to ſupport the en 
of the theory; and were they not ſo, mate- 
rials are afforded in ſuch plenty, by the hiſ- 


tory of every country in Europe, that I have 


always been more embarraſſed in determining 
what to reject, than in ſelecting what to re- 


cord. It muſt be confeſſed, that the matters 
which have here been preſented, are a proof 


that Chriſtianity, in its corrupt ins, was often, | 


during theſe times, as injurious to the law in 


(?) F roiff. v. 2, chs. 132, 133, 134, &c. 


.M eltion | 
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_ queſtion, as it certainly has been beneficial. ne. 
its purity, It muſt be recollected, ee 
that the very point is the intimate connection 
which all religion whatſoever, whether cor- 
rupted or. pure, whether true or falſe, wilt 
ever have with the laws, public as well as 
ebend of all the nations that profefs it; 
and I have therefore been obliged to purſue 
it, in the religion before us, through all its 
effects, however adverſe, or howerer favours 
: able. | 


CHAP. 
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CHAP. XIV. 


or THE INFLUENCE or CHIVALRY, 
A Very intereſting theme preſents itſelf now 
to our enquiries, in the inſtitutions of Cxt- 


'VALRY; which have often before been the 
ſubje& of criticiſm, but, as uſual, more by way 


of definition, and deſcription, than to point out 
their effect upon the laws of the world. It was 


the lot of theſe ages, upon principles not unna- 


tural, to be witneſs to the greateſt inconſiſtencies 


at the ſame time; for at the ſame time, the moſt 
horrid and barbarous injuſtice, and, the moſt . 
heroic and diſintereſted acts of generoſity, 


are for ever arreſting our attention. The lit- 


tle progreſs which the European people had 


made in morality, the ſavage manners of thoſe 


hey ſprang from, and the laxity of the various 


governments, gave looſe, as we have ſeen, to 
the indulgence of every ſort of paſſion, 


Above all, the univerſal independence of the 


Barons, under the feudal ſyſtem, took away all 


reſtraint from thoſe who were at once ſtrong 


11 willing enough to invade the nn of man- 


kind. 
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kind. A man of brutal manners, and narrowneſs 


of ſoul, who dwelt within the walls of a fortreſs, 
whence he could fally forth at pleaſure to the 
annoyance of his neighhours, and which af- 
forded him a retreat from ſuperiour force, or a 


ſecure depoſit for his plunder, had every temp= 
tation to play the tyrant and'the robber. So- 


vereigns and magiſtrates had. long attempted in 
vain to repreſs theſe miſchiefs; religion, as we 
have ſeen, had interfered, but with doubtful 
ſucceſs ; and, in this emergency, the world 
turned itſelf to every means it could invent 
for the promotion of its improvement. It fell 
upon one, which, in ſuch rude times, it muſt 
be owned, was an extraordinary, but perhaps 
the moſt effectual mode of reſtraining what 


had ſo long baffled more regular attempts. 


There is probably nothing more curious 


te philoſophical, inveſtigation, than that diſpo- 
tion of men, which has often been evinced, ta 


place all their intereſt and ambition either in 


acquiring, or in abſtaining from, ſome one 
particular thing the poſſeſſion, or the loſs of 
which, does not ſeem, i in the abſtract, to be 
worth ſo much pains as are beſtowed upon it. 
When this 1 is * caſe, It generally goes by the 
name 


OO INFLUENCE or CHIVALRY. = W 


name of the PorNT OF Honovk ; and though 
it ſhall be ſometimes an object to which we are 
not perſonally or naturally called, yet when- 
ever it is once eſtabliſhed, the whole bent of 
our minds, and the force of our virtue, are 
collected into it, as into a focus. Indeed the | 
hiſtory of humanity has often made us ob- 
ſerve, that whenever, through; the ſuperiour - 
temptation-to do ill, an abſolute exceſs of. de- 
generacy, or mere accident, the world has 
been plunged into extraordinary difficulties, it 
has generally betaken itſelf to as extraordinary 
means for its recovery. Hence the oppoſite 
virtues and vices are commonly found to be 
coeval ; the extremes of good and evil are diſ- 
coverable in the ſame period; and it is only 
when things purſue a regular and tranquil 
. chat a wiſe moderation can enk | 
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_ The allele ſtate of ſociety during theſe - 
ages, and the atrocities that were daily com- 
mitted, produced a PoINT op HoNnovuk ſuch | 
as we have been noticing. Men ſaw the ne- 
ceſſity for reformation; the common modes 
had been tried in vain; and it was neceſſary to 
kindle enthuſiaſm, to effect a cure. By work- 
ing therefore, though in a different way, upon 
15 2 . 1 the 
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the ſame warlike paſſions which cauſed the 
miſchief, and raiſing the fervour of the mind, 
through every motive of religious devotion, 
and every worldly prejudice ; Europe at length 
raiſed within itſelf a ſpirit the very oppoſite to 
that of which it complained. Accordingly, 


if men were found, on the one hand, who gave 


way perpetually to their avarice, revenge, am- 
bition, or luſt; there. were numbers, on the 


other, who placed their point of honour not 


only in abſtaining perſonally from theſe, but 


in oppoſing and OR all thoſe who 


did not. 


; N that the 50 of CHIVALRV 
aroſe; which have ſo often excited our intereſt 


in the numerous legends, and our admiration 
in the bold flights of N to which they gave > 


birth. 


1 ran Ee thi TO account of the par- 
ticulars of this remarkable Inſtitution to thoſe 
who have made it the immediate ſubject of 


many 2 a learned and pleaſing diſquiſition ; (a) 


(a) See Diſſertations de Du Cange ſur Joinville. Du 


Tale Recueil des Rois de Fr. Mem. ſur la Chevalerie par 
M. de Sainte Palaye. Favine Theatre d'Honneur. & Diſ- 
ſert. Hiſt. ſur la Cheval. par Honoré de St. Marie. 


and 
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and, as uſual, ſuppoſing them well known, 
ſhall merely examine them as they ariſe, ac- 
| cording as they appeared to have influence on 
the law of nations. Such influence, as may 
be ſuppoſed, (conſidering the military ſpirit of 
the Inſtitution) may be traced in more direct 
and regular ſteps than any other; and, indeed, 
as long as it laſted, it will be found to have 
been the cauſe of conſiderable improvements 
in the mode of earryiag on war. 


Excluſive of courage equal to 'heroic ; of 


patience under hardſhip; of perſeverance in 
the achievement of the moſt adventurous 
_ undertakings; which all tended to the advan- 


tage of the knight himſelf; it is well known, 


that he was expected to be accompliſhed in all 
the gentler and more humane virtues of ho- 
nour, courteſy, fidelity to his word, and Kind- 
neſs to the vanquiſhed; qualities, which tended 
to the advantage of all ether men. In the 
practice of theſe, he was educated with care 
from the age of ſeven; he paſſed through the 
different gradations of Page and Eſquire, (this 


laſt again divided into various degrees) before 


he could attain to the ſummit of his dignity. 
Nor was the laſt honour conferred, till he had 


5 | employed 
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employed many hours in devotion, in wWhicli 
he fervently craved the aſſiſtance of the 
Deity, to fulfil the, Res: 1 of his 
= — Ai | 


The court ran caſtle — jos Pen ond 

greater baron in Europe, was filled with the 
beſt hopes of its youth, who were thus pre- 
| paring themſelves for the great taſks they had 
undertaken; a cuſtom, beſides, which en- 
larged the means of education, and ſupplied 
the want of power, or want of attention in 7 
parents to points ſo. neceflary for the im- 
provement of the world. Hence, when the 
knight, thus formed, fallied forth . to: ſupport 
his part among men, the education he had 
received naturally taught them to expect "WW 
greater exertion of duty from him than from 
others; and any failure in theſe points was 
therefore more ſeverely puniſhed. (2) Theſe 
circumſtances alone, it ſhould ſeem, enſured 
the production and ſupport of a vaſt body of 
the military all over the world; whoſe duty 
was to ſoften the horrors, as yell: 28 to ſhine 6 
. the dangers, RS 77S... 


(b) Villaret 1, 300. ho 
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| The ſmalleſt attention to the annals of the, 
ages we treat of, will point out innumerable, 


proofs of this; and whatever ſavageneſs of 
temper a man might naturally have poſſeſſed, 
the PoinT or HONOUR, and ſpirit of knight- 
hood, had the moſt palpable: and beneficial in- 
fuence in generating a continual: antidote. to, 
its conſequences. So early as the middle of 
the tenth century, when the Emperor HENRY 


I. introduced tournaments into Germany, 
(which it is well known were the faireſt, 


graces of Chivalry it was ordained that no 


one ſhould be admitted to that moſt honour- 
able of all amuſements who did not profeſs 


CHRISTIANITY, or who had been known to 
have been guilty of perjury, treaſon, Naughter 
in cool blood; ; Tacrilege, or violation of women. (c) 
Certain it is, that from about this and the 
next century (to which the full birth of Chi- 
valry is generally aſeribed) we are able, not- 
withſtanding the barbarities that have been 
related, to diſcover, nearly all over Europe, a 
change of manners which was evidently forced, 
| becauſe other improvements did not keep pace 
with them, and which may fairly be attributed 


to a chivalrous origin. In a romance, called 
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the Wines, near five hundred years old, 4 
quoted by M. de Sainte Palaye, (4) the anthor 
allegorically ſuppoſes the valour of CHIVALRY 
to be borne up by two wings; without which, 
he ſays, it can never take a lofty or extenſive 
flight. One of them is called Liberality, the 
other Courteſy. Of this latter, he obſerves, it | 
ariſes from Chivalry, as from a fountain; that 
it comes from God; and that the knights, 
over whom it flows from head to foot, are its 
_ excluſive poſſeſſors; they have the fee fimple 
pl all that it waters; the reſt of the world 
have nothing but the outſide. 


10 juſtify his. 8 we > find a er 8 
* caſes all through Chriftendom, many of 
which we ſhall have occaſion to advert to in 
the diſcuſſion of other points. The annals of 
aur own country are full of them; nor can 
we help remarking the ſudden progreſs of 
mankind to generoſity, from ſavageneſs and 
ignorance, in the conduct of William Rufus 
towards many of his enemies, and of the earl of - 
Glouceſter towards the captive Stephen. The; 
former of theſe princes, in his politics and ge-, 
neral character, Poſſeſſed all the barbarity of 


(d) Mem. ſur la Cheval. I. 78. 
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the . As a knight, however, he was 
equal to the moſt courteous. Being over- 
thrown 1 in a combat. at the ſiege of Mount 


St. Michael, and only eſcaping by making 


himſelf known, he demanded ſternly the name 
| of him who had cauſed this diſgrace, and 'the 
ſoldier not fearing. to declare it, by Luke's 
face, ſaid the king, thou ſhalt be my 
« knight, and be enrolled } MF; checke with a 
fee anſwerable to thy worth.” (e) At ano- 

ther time, having taken one of the enemy's 


generals priſoner, and rather deriding him for 
want of {kill, the general anſwered, that if he 
was once again at liberty, the king ſhould 


find he was not a man to be laughed at: Upon. 
which, well liking the confidenceofhis ſpirit,” 

ſays Speed, he replied, « Well then I give 
« thee full liberty; go thy ways; do vrhat 


* in thee lieth ; I am the man that ever will 
be mate thee,” ( f ; BY | 


| The fatal battle of Vindota having deen 
Stephen king of England to captivity, under 
the power of the earl of Glouceſter, that ac- 
compliſhed nobleman, though the. ſtruggle. 
| been for no leſs than a crown, which in for- 
e Speed, 439. Y. 440 
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mer times would have inſtantly decided the 
fate of a rival when priſoner, treated him 


with the greateſt humanity, forbade all per- 
ſons to reproach or inſult him, paid him the 


reſpect due to his dignity and royal blood, 


and kept him in ſafe but gentle confinement. ( * 
Sr himſelf had alſo ſhewn a great 
example of cburteſy, and good faith, under the 

Krongeſt- temptations, when he ſuffered the 
Empreſs MATILDA, whom he might have 

taken in Arundel caſtle, to paſs in ſafety to 
Briſtol, giving her the earl of Millent as an 
eſcort and protector, an office, adds William 
of Malmſbury, which no true knight could 
ever e eee, towardebis TE 58 8 69 


7 


Te f. ame ke ee which dictated 
to à knight the humane treatment of a van 
quiſhed enemy, forbade him ſtill more to at- 
tack one that was unarmed. In older times, 
fa ranks of men had been confounded in one 

ndifcriminate maſſacre, or reduced to a ſervi- 
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tude that was general; but it was beneath a 
knight to attack mere labourers of t the ſoil, or | 


mechanics who could do no miſchief; and 
ſuch were the repreſentations of Beaumanoir, 
a Breton, to Richard Bembrow, an Engliſſi 
officer, in 1350; who was ravaging” the: 
country. He told him that ſo valiant 2 


ava had arms in their hands. (i) Theſe re. 


preſentations produced a challenge, and ended 
in the celebrated combat of Thirty, related 


with much exactneſs by the hiſtorian of Bre- 
tagne; in which thirty French, and thirty 


Engliſh knights, en lll-the latter were 


CY 


is an 1100 


The whe beautiful pſa: however, of 


: 855 _—_— or er HM 


the courteſy to enemies which was produce | 


by CRIVALRV, are to be found in the actions 
of EDwARD III. and of his gallant ſon, who” 
were the delight and flower of knightheed; 


particularly in the conduct of che former to 


Ribbemont, a French nobleman. whom he 


(i) see D'Argentree's Hiſt, of Bretagne, an. 1330“ 


*% 
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knight ought: not to act ſo contrary to che 
Jaws of war,' and that if he realty wiſhed to 


deſerve his title, he would attack men n 
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had overthrown in combat ; and of the lat- 
ter towards John king of France, after the 
battle of Poictiers: both of them are too well 
known to need repetition here. (() The 
whole life; almoſt of the Black Prince, was 
| paſſed in acts of bravery or courteſy. None 
are more characteriſtic than that which gave 
liberty tothe celebrated BERTRAND DV GUES- 
. the moſt renowned knight of his 
This general being made priſoner at 
the K of Navaret, which reſtored Peter 
the Cruel to the throne of Caſtile, was con- 
fined in the caſtle of Bordeaux, where the 
council of the prince not unwiſely determined 
to detain him. Generoſity of ſoul, however, 
and a jealouſy which ſprang from the very 
ſpirit of CIvALRV, undid in a moment what: 
policy had deliberately determined. Albret, 
an officer of the prince's, coming to him one 
v, aſked him if he would be offended if he 
informed him of a report that was ſpread 
concerning him. Edward telling him that he 
would even conſider it as a mark of his affec- 
tion, Albret replied, © It is ſaid of your high- 


6). Freiff. v. I. chs. 151, 152, 168 Les did the 
treatment of Sir Adam Gordon, by Ed, I. who had perſo- 
nally engaged mim. NM. Par. 1002. 


1 5 "= neſs, 
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SG nels that you refuſe to ranſom BERTRAND 
% DU GUESCELIN,, as you have done your 


„other priſoners,” becauſe you are j jealous of 


« his valour, and are even afraid of him.“ 
*. afraid of him!” returned the prince, with 
emotion, I am afraid of no one on earth; 


and immediately ordered him to be admitted 


to ranſom, (7) The ſettlement. of this ran- 
ſom alſo will give us a very good picture of 
the manners of the times. BERTRAND begged 
the prince to conſider that he was à poor 
knight, who had nothing but what he had 


gained in the war; and the prince therefore 


told him to name the ſum himſelf. If 1 


* muſt do ſo,” ſays this accompliſhed gentle- 


| man, “ I will at leaſt name ſomething. worthy 
ea man who has had the honour to command 


© the king” s armies;” and he named 100,000 
gold florins. Edward refuſed ſo large a ſum; 


upon which Bertrand fixed upon ſeventy thou- 


ſand, and added he would not abate a furthing. 


This was agreed upon; liberty was given to 
the Frenchman to go where he would, in 


ſearch of the money, pan his parole; ; and ſo 


(1 ) The ftory is told at much length, and with great 
ſimplicity, in Froiſſart. v. I. ch. 244. Vie de * du 
* 5 85 
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great was the eſteem for him even among his 
enemies, that CAN DOs, the moſt redoubt- 
able of them, offered him his purſe on this 
occafion, and the Princeſs of Wales herſelf 
made him a preſent of 30,000 florins to- 
wards the ſum. (m) Nothing can be a greater 
proof of the improvement of manners, and 
the influence wes papel chan me whole | 
affair. | 


, The l Lord ee taint was 
the moſt accompliſhed of the Engliſh knights; | 
and though more than once a determined 
enemy of Bertrand in the field, yet on other 
occaſions he had treated him with remarkable 
courtefy, On his combat with Thomas of 
CANTERBURY, formerly mentioned, (7) he 
offered him his own arms, and the beſt of his 
Horſes, for the battle, though againſt one of 
his own party, which were thankfully ac- 
repted; (o) and at the battle of Auray, (in the 
quarrel for Britanny) when Bertrand was ſur- 
rounded 'by the Engliſh foldiers, he broke 
2 preſs, and commanded them ta 
bn) Id. v. (5) Chap IX. 
0 Vie de Bert. du Gueſe 33. 


ſave 
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fave bis life. (p) When this general was himſelf | 


mortally wounded, ſome years afterwards, his 


brother having, ordered the deaths, of all his 
| priſoners, in revenge, he prevented the exe- 


cution, ſaying they had but done their duty, 


and that his death qught not to prevent him 


from doing juſtice to their valour. (q) 


In this laſt battle alſo it was the courtefy of 


Cuvar nr which faved the life of Carlonnet, 


the French commander. There was among 


net, was rated at ſo high a ranſom, that he 


was totally ruined, and ever after regarded 
him with mortal hatred. In the heat of ac- 
tion, Carlonnet fell into the hands of ſive or 
ſix ſoldiers, who were going to put him to 
death; but the knight, breaking through 


them, , him from their hands, and 


called out to him, « I have too much honour, 
in the condition to which you are reduced, 
to remember the ill treatment I experienced 


from you; I might, without ſhame, revenge 
-* myſelf, by taking away your life; but * . 


00 Id. 7%. (4) Id. 201. 
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« give it you; and though 1 make you pet 


4 ſoner in my turn, I promiſe you more 


2 kindneſs and eaſier terms than I was made 


«to feel when! in your poſſeſſion. (7.)” Such 


traits of nobleneſs make us forget all the ex- 
traragances with which the Inſtitution n 


gave e birth was OY obſcured. 4 


The French, as it may be ſuppoſed, were 


not behind-hand in courteſy ; and a circum- 
ſtance in the fourteenth century, though tri- 


vial in itſelf, is particularly demonſtrative of 
the change which mariners had undergone. 
Although the kings of France and England 


| were fuch conſtant, and often ſuch perſonal 


enemies, it had been the cuſtom for the for- 


mer, to make a preſent to the latter, of the 


beſt wines of France for his table. In 1369, 
CuARLES V. thought it right to continue 
this cuſtom, notwithſtanding a rupture between 
the crowns. (.) In 1475, at the conferences 
of Picquigny, though Epw arp IV. was in arms 
at the moment againſt Lewis XI. he was 
ſupplied in his camp with every thing he 


_ from the king's houſchold,: even to 


(7) Id. P. + (5) Villarct 1. - 393 
| | 3 


—_—.. oh torches 


—— — — — 
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— torches and candles. (?) A more ſerious mark 
of confidence and generoſity had been ſhewn 

| by PniLIr V. to EDwAR) II. in 1319, when 
in the ſaſe conduct granted to the latter to 

4 come into France, all thoſe whom it con- 

ceerned were commanded to believe him, and 
let him paſs as king of E. ngland, upon his bare 
affirmation. (v) In the next century, the 
Tarzors, and the XANTRAILLES, of the 
time, in ſome meaſure revived the courteſy 
of Chivalry, which the hatred of perpetual | 
war had almoſt extinguiſhed. Talbot 'was 
taken at the battle of Patai by Xantrailles, who 
preſenting him to the king, demanded leave 
to give him liberty without ranſom, which 
was granted. In the courſe of that eventful 
war, Talbot had a full opportunity of return. 8 
ing "this courteſy, by becoming in his turn the 

IE andthe liberator of Xantrailles. (w) 
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1 effect of this courteſy of knighthood 
upon men's conduct in war, is alſo exempli- 
be by che rules obſerved in ging the Wan. 


00 Phil. de 8 4 4. Ch. & ; | = 
49) Et lui dix Roys d'Angleterre ſoit de tous ce * > 
| ber falimple aſſertion. _ 825. . 
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tum of ranſom... MoNnTLUE,: a famous knight 
about the middle of the. ſixteenth century, 
when the true ſpirit of Chivalry had been re- 
vived in the world, obſerves. in his commen- 
taries, that he was ' always moderate in this 
point towards his priſoners.” Cela eſt in- 
« digne,” ſays be, © de les eſcorcher juſqu aux 
& os, quand ce ſont. += Ann . 
« dana on me by - * 08 TAR” 
wan, writing in theſe times, cannot but ; 
advert to the ſad change Which the manners 
and maxims.of war of this once generous peo- 
ple have almoſt in a moment undergone. Some 
future inyeſtigator of our ſubje& will poſfibly. + 
in other centuries have it 19; remark, that at the. 
cloſe, of the eighteenth: century, when the 
Convention of France had boaſted, that it had 
got the ſtart of the reſt of Europe. by 2000. 
years in refinement and knowledge, it paſſed 
a decree by which every Engliſh and-Hanove- 
ria priſoner ſhould be put to death... The. 
| moſt horrid of the barbarities related in the 
firſt ſection of this chapter, are thus made to 
revive, and to be the proofs” of 200 years ; 
ſuperiour progreſs in improvement. "The fu- 


Fe # if 2 niet F549 


2 LIT? Montlue ap St, rl FRO 264. Tr, : 
* | ture 
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ture philoſopher will alſo have to obſerve upon 
the generous and dignified return that was 
made to that decree; and the manner i in which 
the return was received; and if any thing will 
make him ſuppoſe that the wicked folly and 
injullice which governed the intercourſe of the 
Chriſtians and Infidels, ſuch as we have ſeen 
it, is renovated, it will be the reaſoning of the 
repreſentatives of this ſuperiour people, who 
gravely aſſert that humanity may be obſerved 
| between the ſoldiers of tyrants ; but that re- 
publicans and tyrants being as oppoſite as vice 
and virtue, no merey ſhould be ſhewn between 
them. A difference in form of government, is 
thus made to generate, what a difference in 
points of faith had formerly produced and 
all the horrors of the Cruſades are to be re- 
vived, becauſe the French chuſe one conſtitu- 
tion, and the Engliſh another. In what is 
here remarked, there is neither occaſion, nor 
would it be relevant to enter into any parti- 
culars of the quarrel, or any perſonal reaſon- 
ing concerning the character of individuals. 
The obſervation might be male by a diſpaſ- 
ſionate ſtranger, five thouſand years hence, if 
letters Wan al ſo wad Fea | 4 ws 


| io .. Courteſy, | 
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Courteſy, however, was by no means the 
only effect which Chivalry produced upon 
the laws of the time. Among the foremoſt 

of them is to be mentioned that fidelity to 
their words, on which all who had taken the 
oaths of knighthood, peculiarly piqued them 
ſelves. A failure in this point entailed eternal 
infamy upon their memory, and drove them 

with ignominy from the order; and ſo great 
was their reſpect for an oath, a promiſe, or a 
vow, that when they lay under any of theſe 
reſtrictions, they appeared every where with 
little chains attached to their arms or habits, 
to ſhew all the world that they were faves to 
their words: nor were they taken off till their 
promiſe Had been performed, which ſome- 
times extended to a term of four or five 


years. (. 


We here then behold a N means of | 
, improvement to the Law of Nations, which 
depends ſo much, and almoſt ſo entirely, upon 
good faith, there being no tribunal with any 
power of coercion. Its effect in enforeing the 
-obſervance of Treaties, was indeed viſible; 
and i in the oaths which continued for a long 


(3) Sainte Palaye 1 236, 237. . 
time 
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time to be taken by crowned heads in the way 
of guaranty of ratification, to ſwear by bir 
word, and as '& true night: Was a common 
en, 62) b. 8 | 


The welknown y = of John — 
of France need ſcarcely be repeated, that if 
honour and good faith were driven from all 

the reſt of the world, they ought to find an 
aſylum in the mouth and in the heart of 

© princes. Jonx was one of the moſt famous 
5 knights of his time; and when his ſon, the 
Duke of Anjou, had broke his parole, and re- 
tired from the court of Edward III. he thought 
"i incumbent on him, by way, of excuſe, to put 
himſelf once more in the power of that king, 


and accordingly made a ſecond voyage to 


London, where he died. (2) 


Nor was the bare feat i in a knight to | bird 


his word, the only reaſon which men had to 


expect che performance of i it. 


8 


(2) Le duc de Bretagne j juta ee du dit Tais, 


par la foy de ſon corps, et comme yet Clones, . 


Id. 1. 135. 

1 Villaret, I. 288. et infr. It does not appear, bw 
ever, that he b ame a captive, but merel y went to excuſe 

che fault of his Rapin. 4. 310. et inf. 
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"The moſt ſevere, and the moſt infamous 


- puniſhments were decreed by Cnivalgry 


againſt thoſe knights who had ſullied the 
honour. of its Inſtitutions. Any one judi- 
cially convicted of this, not only 'underwent 


the common chaſtiſement for his offences, 


whatever it was, but his ignotninious baniſh- 
ment from the order he had diſgraced, was 
rendered as ſolemn and public as human ce- 
remonies could make it. He was placed | 
upon a feaffold amid a number of ſpectators; 


his arms were taken from him, broken to- 


pieces, and trodden under- foot: the blaſonry 
of his ſhield Was effaced; and it was dragge d, 


reverſed, at the tail of a horſe, through the 
mud. It muſt be obſerved, that to reverſe 
the ſhield of a knight, was the common ce- 


remony to denote his death; and this part of 
the act of degradation was therefore to ſhew, 
that when he was diſhonoured by a breach of 
his word, by cowardice, or any other in- 
famy, he was conſidered as dead to knighthood 3 
as a carcaſe, to uſe M. Sainte Palaye” s ex- 


preſſton, devoid of ſentiment. 


| Kings, and _ heralds, aſſiſted. at this cere- 
mony. Prieſts, after having chaunted the ſer- 
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vice of the dead over them, recited hall 108th 
pſalm, which contains imprecations and male- 
ditions againſt Traitors. Three ſeveral times, 
the King, or the Herald, demanded the name 
of the man whom they were thus diſhonour- 
ing. A Pourſufoant pronounced it aloud ; 
and the Herald anſwered that it was no longer 
the name of him before their eyes, ſince he 
had quitted it to become a Traitor, and a 
breaker of his word. / Deloyal et for mentie.} 
After this, he took from the Pourſuivant, a a 
baſon of hot water, which he poured upon 
the head of the diſhonoured knight, to efface 
the ſacred character which had been conferred 
upon him; and the latter was finally lowered 
down from the ſcaffold by cords, was placed 
upon a bier covered with a winding ſheet, and 
conducted to the church, where the funeral 
ſervice was again ſolemnly performed over his 
body. It was hardly poſſible for human in- 
vention to have imagined a ceremony more 
terrible, or more capable 'of ſhaking a mind, 
in which there was left alive the leaſt ” a 
e re or _— A 


659 Vide the whole en in oh Pay I, 316. et 
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When ſuch was the puniſhment of a breach 
« honour in almoſt all thoſe who acted any 
eminent part in the affairs of the world, we 
may readily conceive how much it was. cal- 
_ eulated to produce improvement in its general 
manners, particularly in the laws of war; 
and ſuch public infamy, being more eſpecially 
deſigned for men who were falſe and perjured, 
the dread of incurring that reputation became 
uh real ſecurity * the contrary. ä 


An Inſtrument 480 I "The 8 by 
Du Tillet, where he gives an account of the 
Knights of the Orders, purports to be“ an 
© obligation made by Meſſire Jehan de Grefli, 
4 Captal of Buche, priſoner of war to king 

4 Charles V. 0 feep the priſon agreed upon, 
on pain of being conſidered as a falſe, bad, 
and difloyal knight; @ perjured promiſe breaker; ; 
« as a mark of which, his arms were to be 
« reverſed, and he himſelf purſued through 
all the courts of juſtice.” (c) In'the ſame 
ſpirit Rene duke of Lorrain, making a league 
_ againſt France in 1486, agrees expreſsly in 
his treaty, that if he fails in his engagements 


(c) Du T illet. Recueil des Rois des Fr. 318. 
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he wi in be content to ſee his arms reverſed and 
dragged, at a hoe” 8 tail, (s) . 25 
It is not at all W that the cuſtom 
of giving liberty upon parole (a very con- 
ſiderable advance) aroſe entirely out of Chi- 
valy. Courteſy and good faith being ſo great 
a part of the duty of a knight, they induced 
him on one ſide to grant liberty to a priſoner 
upon promiſe either not to ſerve againſt him 
till he had ranſomed himſelf, or to return to 
his priſon when called upon; and on the 
other hand, when he himſelf was taken, they 
procured the moſt ſcrupulous adherence to 
whatever engagements he made. ER 


Of this there are a vaſt variety of examples; 
ſome of them not incurious, and all of them 
demonſtrative of amended manners. Wa- 
LE RAN D, Count of Saint Pol, of the im- 
perial houſe of Luxembourg, being taken by 
the Engliſh, all ranſom was refuſed for him; 
nevertheleſs he was allowed liberty on his 4 
word not to eſcape,” and formed one of all 
the parties at the Court 1 en IL. 


* Garnier. Hiſt. de Fr. 2. 245. 
„„ where 
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where he married Matilda Courteney, a prin- 
ceſs of the blood, who at length obtained his 
liberty. (e) Thomas Percy, an Engliſh knight, 
taken in the ſame war by the French, was 
allowed liberty to go in ſearch of his ranſom, 
and took an oath between the hands of four 
other knights that he would be bound to re- 
turn, and fight with them all four at once, if 
he did not fulfit his promiſe. /) We have 
ſeen the liberty given by the Prince of Wales 
to Du GUEsSCELIN for the ſame purpoſe, and 
that illuſtrious General had often himſelf 
ſhewn a like courteſy to his priſoners, (truſt- 
ing to the known honour of Chivalry,) par- 

_ ticularly in the caſe of Trouſſel; to whom he 
accorded, in compliance with a cuſtom which 
ſeems to have been general, (g) the ſpace of 
a year, in which to procure his ranſom or re- 
turn to priſon. 0 

Dl this interval, no one of courſe could 
carry arms againſt the party whoſe priſoner 
he was; and even though hoſtages were taken 
for ws appearance, the law reminds the 


5 (e) Froiſſ. v. 2. * (0) Id. Ib, | 
(g) See Chap. IX, WW Vie de du Gueſc. 28 29. 


ſame, 
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ſame. Charles of Blois, in 1351, when al- 
| lowed his parole to ſeek his ranſom, left his 
ſons in England as hoſtages for his return, 
« Sans toute fois,” ſays an old author, * quit 
ſe puſt armer avant que d avoir pays le prix 
* dont on eſtoit convenu.” (1) In the war how 
_ ever of Caſtile, in which the Black Prince 
engaged only as Auxiliary, I find a circum- 
ſtance which forms a kind of Caſe in the 
annals of war. The Marſhal d'Andreghem 


had been taken by that Prince, and liberated 


on his parole till he paid his ranſom. His 
captor being at peace with all the world, the 
| Marſhal entered into the ſervice of Henry 
the new king of Caſtile, and was once more 
taken by Edward at the famous battle of Navaret. 
The Prince reproached him with breach of 
his word, ſor bearing arms againſt him before 
he had diſcharged his ranſom, which he ſaid 
was contrary to all the rules and laws of ho- 
nour, and gave him a right to put him to 
death. The Marſhal replied that he had not 
broken his word, ſince he had taken arms 
only againſt Don Pedro the enemy of Henry, 
and not againſt bing the Prince of Wales, 


(i) Vie de du Gueſe, 14. | | 
EL _. 


=_ N N rer _ 
as 0 x * * 4 
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The matter was referred to the judgment of 
twelve knights, who after having taken cog- 


nizance of the affair, acquitted d' Andreg- 
hem. (Z) It is not here the place to examine 
whether this conduc of the Marſhal was 
ſtrictly according to the rules of war, as 
practiſed in the preſent day; I mention it 
merely to ſhew the growing regularity of the 
times. An antient Vandal, would not have 
been able to ingrenend the diſpute, and 
would have prevented its neceſſity by the in- 
ſtant death of his priſoner. Upon this ſubject 


of parole however there was another very 


remarkable point, which was ſometimes 
pleaded, but I believe never regularly ſettled. 
This was the abſolute liberty claimed by the 
enlarged priſoner if his captor happened to 
die before his ranſom was paid. I find it in 
the inſtance of the Compte de Richemont, 
who being taken by Henry V. and liberated 
on his parole to return to priſon when called 
upon, is ſaid to have pleaded that the death 
of that Monarch releaſed him from his parole, 
and accordingly refuſed to return. (/) 


(4) Vie de du Gueſc. 132. | 
(/) D*Argentree Hiſt, de Bretagne 1422. 
| * ä 
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In Italy a refinement not unſimilar, was 
practiſed in the year 1514, in the caſe of 
Gian Pagolo; who having negotiated an ex- 
change between himſelf and a Spaniſh Ge- 
neral, Bernadin Carvagiale, obtained leave to 
go to Rome upon his parole to return if the 
exchange did not take place. Carvagiale died 
before the exchange, and Pagolo affirmed that 
he was liberated from his promiſe upon that 
event. (n) Both theſe caſes however appear 
unſupported by others, and are certainly not 
law according to = | morn practice. 


This reliance upon each other's word, from 
reſpect to the honourable Order to which 
they all belonged in common, produced ano- 
ther advantage to the profeſſion of arms, 
which evinces ſtill farther the growing con- 
fidence of men. As in the heat of battle there 
might be much danger of a priſoner's being 
reſcued ; impediments were thrown in the 
way of giving liberty on paro/e, and might 
not unfrequently lead to the neceſſary death 
of the vanquiſhed. To remedy this, the ſol- 
1 of the time in giving their _ added a 


(m), Guicciand ad. an. 1 52 ; | 
La. Se. 
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regular article or condition, of Reſcued ar not 
Reęſcued; (recous ou non recoux, }) by which 
every difficulty was obviated; and the van- 


quiſhed was to remain a nen at all 


1 . 


events. 


122 We <a Comal examples of this in 
Froiſſart. At the battle of Poictiers, Thomas 
Vercler, an Engliſh Knight, being taken by a 
French Eſquire, the latter whoſe party were 
defeated, juſtly feared the loſs of his prey, 


whom he might therefore have deſtroyed on 


the ſpot. Vercles, however, gave him his 
word that recoux ou non recourx 1 demuroit- fon 


priſonnier. (n) In the following caſe, ſtill 


more remarkable, we ſee even the capture of 


the captor, and yet ſo ſtrong an adherence to 


the promiſe given, that the obligation remained 
to him though in priſon. The whole affair 
is ſo characteriſtic, that it is poſſibly worthy 


being mentioned ſomewhat at length, and in 


the ee of Frolſlarre s own language. 


The armies of Seeland 3 1 


being in each . other's neighbourhood, the 
knights on either ſide made ſhort excurſions. 


(*) Froiſſ. v. 1. ch. 163. 
* 
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In one of theſe, James Lindeſey, a Scottiſh 
Knight, met with Matthew Redeman, an 
Engliſh one, and a fierce. battle enſued, in 
which the former had the advantage. Rede- 
man, ſays Froiſſart, called out, « Meffire 
„ Lindeſee je me rends a vous. Voire dit le 
Chevalier, (d' Eſcoce) recoux ou non recoux. 
je le veuil dit Redeman, vous me ferez 
bonne compagnie.” The terms were agreed 
upon, and Redeman continued— Quelle 
< choſe voulez vous que je face? Votre pri- 
“ ſonnier je ſuis, vous m' avez conquis. Et 
- quelle choſe voulez vous que je vous face, 
* reſpondit Meſſire Jacques. Je retourne- | 
4 roye volontiers, dit Meſſire Matthiew, A 
„Neufchaſtel, et dedans quinze jours, je me 
« retrairay vers vous en Eſcoce, la, ou il vous 
e plaira m'aſſigner journce. Je le vueil, dit 
* Lindeſce ; vous ſerez par votre foy dedang 
4 proje | ſemaines en la ville de Haindebourg. 
Edinburgh. Tout ce luy covenanga et 
“jura Meſſire Matthiew Redeman.” (o) After 
this agreement the Knights ſeparated, the one 
to Newcaftle, the other to continue his excur- 


tion; but preſently Lindeſey falling in with 


() Froiſf v. 3. ch. 228. 
| the 
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the biſhop of Durham's troops, was himſelf 

made priſoner and conducted to Newcaſtle, 
where he found Redeman, who acknowledged 

himſelf ſtill his priſoner, and they agreed to 
be exchariged one againſt the other. (y) 


I fear to multiply examples, but the fol- 
| lowing, in the ſame author, is alſo too pointed 
to be paſſed over. The Duke of Gueldres 
being on his way into Pruſha through Ger- 
many, was ſet upon in the road, and himſelf, 
with all his attendants, taken priſoners. The 
whole gave their faith to the different perſons 
who took them, and the Duke to a ſimple 
Eſquire called Arvrant. (q) The Grand 

maſter of Pruſſia hearing of this diſaſter, re- 
| ſolved to reſcue the priſoners, and ſet out 
with a large company for the city where they 
were confined, The captor of the Duke 
being thus threatened, and fearing leſt he 
ſhould not be able to defend the city, re- 
ſolved to abandon it; but firſt ſent for his 
priſoner and beſpoke him in the following 
terms. Duke of Gueldres; you are my 


(þ) Froiff. ch. 129. 
) Luy fianga priſon, par fey, obligation et ſerment, &c. 


« priſoner 
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« priſoner, and I am your maſter ; you are a 
« gentleman, and loyal to your word; you 


* have promiſed and ſworn by your faith, 
that you will follow me into whatſoever 


part I ſhall go. I know not'whether it is 


« you who have ſent for the Grand Maſter 
of Pruſſia, but he is at our gates, and I 
„ ſhall not wait for him. You are at liberty 
« to ſtay behind if ſuch is your will; but I 
* ſhall carry your faith along with me; you 
« ſhall follow me to ſuch a place;” (and he 
named a caſtle in a very difficult and diſtant 
country). The Duke ſuffered him to depart 
in ſilence, and accompanied the Grand Maſter 
to his city of Cammiſberg; (probably Koning/- 
berg) where every one wondered at his ad- 
venture. He afterwards however began to 
reflect that he had not acquitted himſelf with 
loyalty and fidelity towards the Eſquire ; (7) 
and reſiſting every repreſentation which the 
Grand Maſter could make him, even the 
propoſal to obtain ab/olution from his oath ;) 
he * nn _ OO his r 


(r) I ne pouvoit veoir qu il fiſt loyeauts, & ne {equi | 
taſt bien de fa foi, 


AB 
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as he was called, from city to city, artived ö 
. laſt at che place of his "reſidence, | 


\ 4 


The e 4 knighthoad!" were combat 
with more efficacy, and the connection of 
Sovereigns rendered more intimate, in conſe- 
quence of ſeveral other inſtitutions of nich 
It will now be our enn to treat. 18 hs 


pPoſſibly 83 are pals of RL fo remark- 
able or curious as that from which ſome of 
the moſt celebrated antiquaries have derived 
the origin of CHIvALR V itſelf; I mean what is 
called by Du Cange, Les Adoptions d' Honneur 
en Fill. By theſe, a Knight, or Sovereign, 
was adopted by ſome other Knight or Sove- 
reign as his Son; his honours, and arms, 

were commiunicated to him; and the names 

of father and Joni, vey, net In be- 

tween them. r 


Theſe Apis however, which were 
purely of Gothic original, were clfantially! dif- 
ferent from the celebrated adoptions of the 
Romans ; inaſmuch as they were ſolely what 
their name imports, adoptions of honour, and 

So con- 
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conferred no right upon the ſon, to the ſuc- 
ceſſion of his father. (s) | | 


Fey were therefore in riQneſs, rather 
alliances, than adoptions, and being the pure 
effect of goodwill and eſteem, muſt have 
palpably contributed to extend the connec- 
hrs and improve the friendſhips of men. 


There were various modes by which they 
were made; but the chief of them was the 
| delivery of arms from the father to his ſon, a 
ceremony which is to be derived from very 
high antiquity. In a former Chapter (F) we 
mentioned in the ſtory of ALBoiN, the cuſ- 
tom of the Lombards, by which the ſon of 
| the king was forbidden to ſit at the table of 
| his father, till he had received his arms from 
ſome foreign prince. To the Lombards, how- 
ever, the cuſtom was not confined, and a vaſt 
number of inſtances have been collected, with 
wonderful accuracy and- diligence, by Du 


( 9 Ces A retoient ane par honneur, et ne 
donnoient aucune droit au fils adoptif en la ſucceſſion de celui 


"8 adoptoit. Du Cange. Diſſert. 22. oy Joinville, p- 268. | 
(t) Chap. VIII. | | 


4 b | Cange 


\ b = _ l = — * * 
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Cange, by which we diſcover it to have been. 


prevalent throughout the northern nations, 


This delivery of his arms to the future ſol- 
dier, by ſome prince or ſtate eminent for 
ſuperiority of character, was coveted as a 
very high mark of honour and friendſhip, - 


as appears plainly in the terms made uſe of 


in aleriving it. 


« Per arma poſſe fieri ſilium grunde inter 
gentes cunſtut eſe preconium. (u) | 


 Deſiderio quogue concordiee faQue 1 per 


arma filius. 


Ad ampliandum honorem ejus, in arma 
ſibi eum filium adeptavit. (w) | 


All the accounts alſo, deſcribe almoſt every 


adoption as having been made inter gentes, et 


mere gentium ; and the alliance, which was its 
evident conſequence, carried upon the face of 


it, the ſtricteſt friendſhip. 


There were indeed ſeveral I modes, 
excluſive of the delivery of arms, by which 


(#) Caſliodor. L. 4. Ep. 2. B. Ep. g. ap. Du Cange, 


p 20. 
(w) Jornand. e. 57. AP. eund. | 
the 
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the adoption was made ; as the cutting off a 
lock of hair, or the preſent of a ſhirt, to ſhew 
that the father and ſon were to be as cloſely 
united in friendſhip, as the ſhirt was in effect 
to the body, There were others that ſprang 
from a leſs barbarous imagination; ſuch as 
the joining in prayer and the holy ſacra- 
ments. (x) But the chief was the delivery of 
arms above-mentioned. 

When this took place it was called adouber 
Chevalier, and in conſequence of the affinity 
between the words adouber, and adopter, the 
conjecture of Du Cange ſeems not ill found- 
ed, that from theſe adoptions it was, that 
CRIVARLY, or KntouTHooD aroſe, (9) 
From the prevalency of the iden of adip- 
tion, à kind of relationſhip was thought to 
exiſt between all thoſe who had received 
knighthood, or (what is more agreeable to 
the ceremonial alluded to,) who had been 


A (x) Id, 272. et infr. 


) Tine faut pas douter que la Cheyalerie wait tiré ſon 
origine de cette eſpece d* Adoption, qui ſe faiſoit parles armes, 
et de la ceremonie, que 8'y obſervoit, qu l'on revetoitd'armes 
pour la guerre, celui qui eſtoit adopte, Id, p. 2/0. 


armed 
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armed a knight (arms chevalier) by the ſame 
perſon. The effects of this were more bene- 
ficial than may at firſt be ſuppoſed, and were 
ſometimes evident to ſenſe. In 1320, Philip 
of Valois, having led an army into Italy to 
the aſſiſtance of the GuxLyns, was oppoſed, 
and reduced to great ſtraights by GAL RAS 
V1sconT1, who ſupported the party of the 
Gibelins. From his difficulty however he 
was relieved, ſolely by the circumſtance of 
their both having been made #nights, in other 
words havin g been adopted, by the ſame per- 
fon, CHARLES of VALOISs; in conſequence 
of which alone Galeas is ſaid to have pro- 


poſed a negotiation, when he might have Fe 
attacked his * with very ſuperiout 


forces. 12 Hl 


The reſult alo of this dodrine was, that 
thoſe knights who were Companions of the 
ſame Order, (and thus in a more ftrj& alli- 
ance together, than the mere Eques Aurati, 
or knights batchelors ;) could never fight 
againſt one another without permiſſion of the 
Sovereign. (a) Hence therefore, a new ſource 


(z) Sainte Palaye, 1. 27 . 


(a) Brantome des duels ap. eund. 3 
Lp BE for 


_— 
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for the extenſion of W and the reftric- 
tion of violence. The cuſtom'is well known, 
under which particular Sovereigns entered 
into a cloſer friendſhip together, by wearing 
each other's Orders, (as the Garter, the Gol- 
den Fleece, or the Holy Ghoſt,) and even to 
this day, the old language of brethren, and 
Knights Companions, is preſerved — all 

thoſe who wear 1 —_ Order, "9842 


At one th this adoption n may be ſaid to 
| have called forth the true paternal feelings, 
hen it ſaved the life of the Marſhal de Gic, 
| who had been condemned to death; but was 
pardoned by the king of France, in conſe-. 
 qnence, as it is flated, of his bowing, e, 

1 3 upon bim. 650 | 


- Even thoſe ella only affited at the cere- 
mony of knighting a perſon, conſidered them- 
ſelves in ſome meaſure, as conneQed with. 
him ; and hence, according to Saint Palaye, a 
man declined entering the liſts againſt another, 
becauſe of the relationſhip between them. 
* II ſembla ſe e comme parrein de 


** 


WO Brantome * . ap. eund I. 272. ” 
Tong oO on Lane 
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« Lancelot, & ne vouloit point combattre ſon 

< filleul.” (cy All theſe cuſtoms it muſt be 
_ ewned, require not only very full proof, but 
the examples of them demand à conſtant. 
repetition, to watrant any ſtrong concluſions = 
2s to their influence. The tenor however ef 

the few that have been quoted, are at leaſt 
all one way, and if any effect aroſe from 
them at all, that effect muſt have evidently 
been to the advantage of civilization. 


It was obferved above, that princes, and 
men of differerent nations, gave into this 
cuſtom; and in after times when various 
other inſtitutions had branched out of Chi- 
valry, they fell upon another mode of dope 
tion, which has been. preſerved ever ſmee in 
Europe. | 


The beider is not to be told, that tlie 5 
law and ſcience of ey" took i its riſe ons: : 


te) 1 Id. Ib. This however it mould be obſervod is upon 
the authority of a Namance, which the laſt mentioned 
author contends, and not altogether. without reaſon, is 
equally entitled to attention, as authority for old cuſtoms, 
with many of thoſe early poems on which other hiſtorical 
rg tions have * ſo often founded, 
at , CnrvAt- 
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_ Cnivarny ; and when armorial bearings" 
camè to be untverſaly underſtood, the adop-" 
tion was made by the eommunleation of the 
fame coat. (4) Inftances of this, lie ſcattered 
up and down the books: In the fifteenth- 
century, Ferdinand king of Arragon, adopted 
the Count of Chimay, a Fleming, by giving 
him the ſirname and arms of that kingdom. 
In the next, Charles V. as a mark of his eloſe 
alliance with the Elector Palatine, aceorded 
him the liberty of wearing the Imperial globe 
upon his arms. (-) The State of Venice, 
granted their arms to Rene d Argenſin; and 
as A remarkable, and honourable proof of the 
fraternity between France and that Republic, 
- the Ambaſſador of the latter, upon taking 
leave of the Court of the former, was always 


entitled to receive knighthood from the hand 


of the king, ( a cuſtom which remained 
till very lately. The late Duke de Richlieu, 
for having ſaved Genoa, was created a noble 
of the Republic, and received a grant of its 


1 (4) Du Cange. Gloſſarium. voc. Filiolatus & Diſſert. 
22. Sur Joinville, p. 275. | 
() Puffend. Introd. Ar Hit. Un. 357 57. 


Ul ) Amelot de la Houſs. 1. 370, 
3 arms 
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arms to be worn with his own; (2 ye" the 

preſent Lord Malmſbury experienced, but a 
few years fince, the moſt honourable. proots 
of . affection and efteem from the houſes of 
Brandenburg and Orange, in the permiſſion 
to quarter their armorial bearings. ( 


This cuſtom of adoptions, evidently gave 
birth to another, which indeed was nothing 
but a natural conſequence of it; for the rela- 
tions of father and ſon, would without much 
_ refinement, produce that of brothers. The 
cuſtom I mean, is that famous inſtitution of 
CnrvarRy, known by the name of the 
FRATERNITY of TREES: | 


This alſo, as Hs wah well ſhewn by our 
guide, Du Cange, is of Scythian original; and 
was wholly unknown to the Romans. (i) It 
produced the very cloſeſt union, and its forms 
were ſolemn, ſometimes | to a degree of 
horrot. 3 | | 
(E) Velly 336. ( London Gazette, 

(5) Diſſert. 21. Sur Joinville, p. 260. 1 
/JJ%/%%%%%é - ®K 
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Widows have been the 'ceremonies/ which 
Hive attended the contraction of Alliances, or 
Treaties of Peace with different nations. (#) 
Among the antient Scythians, this was done 
by letting one another blood, and drinking 
it, mingled together, as à mark of the cloſe 
intimacy they had ſworn to preſerve; and 
this horrid, but aweful ceremony, was no 
doubt eaſily adopted upon all other occaſions 
of ſufficient ſolemnity to demand it. It was 
thus that the particular friendſhips of private 
men were ratified, and when the knights of 
very old times, entered into an alliance of 
arms together, they ſometimes ſcaled it vy 
the _ ſort. of PR | NE, 


It aps e Boerse among the 5 
| nations neareſt to thoſe climates vrhence it 
was firſt derived; or thoſe that from their 
neighbourhood, were obliged to have much 
intercourſe with them, and conſequently to . 

adopt many of their cuſtoms. Thus Baldwin, 

Earl of Flanders, Emperor of Conſtantinople; 
| fo. low down as the thirteenth century, re- 
6 Vide Diſſert. Prelim. to che : Carpe Diplom, vy ; 
Amel. de la Houſſaye. | 
| 0 1 proaches 1 
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| proaches the Grecks with falling in with it; 


© fhurcifſimo gentilium ritu pro Ln pete ie 
g. 1 * a ebibitis. as ) © 


When the Hook wiſh were: wn to 
Adele in the Greek Empire; they en- 
tered into a fraternity of arms with the king 
of Cuman, and the knights an either ſide; 
after mingling their blood with wine, and 
drinking together, called out that they were 
brothers of the blood. „ Che ie leur gent 
dun part et d autre, ſe fiſſent ſaigner, et de 
leur ſang, its daunaſſont d boire, lun à l'autre, 

en ſigne de fraternite; Alſamt qu "Uo eftaient Jreres, 
&* of d'un Jang ; et anſi le convynt faire entre nos 
« gens et les gens d creluy Roy ; et meslerent de 
eur ſung enfemble, avec du win, et en beru- 

4 vorent. Vun d l autre; et d. nog WY wan, 55 


neee we, rs. 50 ur ez. b 


© F nations ING hat had has | 
ſomewhat farther in the arts of civilization, 
or that had begun to feel the mild influence 
of N Chriflianity, more. en modes of en- 


© (7) Diſſert. 21. Sur Jeinville. "— | 
(m) Joinville Hiſt. de Saint Louis. 94. Ban. Du Cling ” 


© 
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tering into theſe alliances were adopted. 
Thus in the ſouthern ; and- weſtern;parts of 
Europe, they contented themielves with ſends 
ing gach other preſents of arms; or after the 
manner of the heroes of Homer, with ex-. 
changing thoſe they actually wore. They 

took the ſacrament together, by Which re 8 

ſwore to preſerve a laſting friendſhip, which 
was. ſometimes: Kill farther , confirmed . by ö 
fearing on their arms; henes after they had 
entered into the fraternity, they were! called 
 Furati ad arma;; and hence, according t 
Dy Cange's e en kn Engliſh. er of 
_ eee 503 d, no elles 


* 5 : 


: * Let Ms 4 | 
the alliance was contracted, I 1ball proceed 
to a detail of the duties which it enjoined; 
and à very flight attention to them will ſuſfice 
to ſhew, how powerfully they ere naleulated: 
| by/means: of theit wide diſſemination; to 
produce amendment in the law. of nations: 
The aſſociated parties were bound to conſider 
one another as brothers, with re . to all 
operations « of x war; ; they were ſwotn: to rener 


** . Þ 4 


(*) Du Cange ut Supe, 50 2 8 751 
94 | att 


. 
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mutual aſſiſtance in all enterpriſes ; whether 


of attack or defence; they promiſed eternal 


friendſhip ; ; they profeſſed to have but one 


Intereſt ; they could have but the ſame friends 


and enemies; they wore the ſame arms and 


livery in battle, in order that their danger, | 


and their fame might be blended together. 10% 2 


and the. acquiſitions, which they made, were 
always ſhared equally between them. Every 
thing ſhort of loyalty to their Sovereign, Was 
to yield to their mutual duties; even the 
more ſacred flame of devotion, with which a 


knight, as is well known, was fired when 


called upon by the gentle ſex, was ſuppoſed 
to be ſubſervient to his duty towards his 
Brother in Arms, ald love itſelf was cus 
en to \give rape to Bigg: { * 

oF 112 ty 79! . 


Win telpett 5 HEAL States, and 2 


&« different nations, it was with the Frater- 


nities of Arms, as with the | Adoptions; they 
were contracted all over 9 ene and en | 


i a 2 
* C N 440 47 xn = * ; ; 
4 WL * 3 - Ex 2 111. - * = 


00 14, Ib, & Saint Palaye, x. SY | 8 
( p) Une Demoiſelle ayant en vain reclam& Ia neotnltiog | 
dun Chevalier, celui ci ſe diſculpa en allegueant la necef- : 


fits dans laquelle il s'etoĩt trouvẽ pour lors, de voler au 


ſecours de ſon frere d'armes. Mem. os la Cheval. 1. 217 
| | times 


* 
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times when the parties had not even ſeen one 
another; as was the caſe with the king of Ar. 
ragon, and PHILIP, the good Duke of Bur- 
gundy, in 1458. 77 Kings, and other Sove- 
reigns, and even whole States, entered into 
them; and by drawing them thus cloſely into 
the, bonds of intereſt and affection, founded 
upon the very point of honour; they muſt 
have contributed powerfully to poliſh the 
rugged manners, and ſoften the barbarity 
which had 10 long , : 5 


They viſibly interfered with many | political 
i engagements, Henry de 7. ranſtamare, King 
of Caſtile, requeſting the loan of a conſiderable 
ſum of money from the Duke of Bourbon, 
Was refuſed upon the ſole ground of his being 
the enemy of Bouciaut, the Duke's Brother 
in Arms, () Poſhbly, the Duke of Bourbon 
might have been influenced by other con- 
ſiderations, and only fell upon this as an 
_ excuſe. From that very cireumſtance how- 
ever, the Inſtitution was of conſequence, i in 
5 een An with n for refuſal, 
(5 Monſtrelet ad an. 1458, 
bel St. Pal, 1. 230. 


legitimate 


18 
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"Theſe alliances bowefef as has been ob- 
ſerved, did not interfere with the duties 
which the knights owed to their Sovercigns. . 
| When ever therefore two Brothers | in Arms, 
were of different nations, and war broke out 
between them, the alliance was fo fatto at | 
an end. . Neverthelefs it can hardly be | 
ſuppoſed, that its effects mould riley 
ceaſe. Men who had probably long con- 
. tinued in the cloſeſt bonds of. intimacy ; had 
ſhared the fame dangers ; and- often, poli ly, 
reſcued one another from death; could not 
be expected to meet in battle with the Tams 
| perſonal enmity, with which other warriour 
often engaged. In ſuch a caſe, though bound | 


to moleſt one 1 in che courſe of 4 5 


7 £5 © 


10 inflid, 70 6 would - rich never l 


them beyond abſolute neceflity. 1 undd 
1 513 135 


In the life ee übe MMenaid.to) l 
there is an account of the ſeparation of that 


et nx be be th 
(s) "IE Palaye. I. 239. | (F) 
: (2 See 5. 24% : 


"% * 
\ 
P 


general, 
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general, and Hugh de Calverly, his Brather 
in Arms, upon che breaking out of the Spaniſh 
war. Calverly, being an Engliſhman, tells 
Du Gueſeelin, as a thing of courſe, that he 
muſt part from the alliance, but ſpeaks in the 
moſt friendly terms of their long com- 
panionſhip. Bertrand waves the ſettlement 
of their accounts, Which he had propoſed; 
tells him that it was right he ſhould follow 
his maſter; and ends this laſt of their amica- 
ble interviews witli: a kiſs. * Moylt piteuſe, 
adds the author, * fut la departie.” Such 
men could never afterwards haye met one 
another in battle, with more enmity than the 
mere letter of their duty required of them; 
and thus plainly, did this curieus and bene- 
ficial inſtitution tend to bring the maxims f 
Euxort to a level with the partiqular N 
hgion and Syſtem of Morality purſued by its. 
nations. Thus alſo did they come to the pure. 
ticular and humane application of that genera, 
definition of the Law which we adopted in a 
former chapter, namely, that they enjoin us to 
do one another as much good in peace, and 
as little harm as poſſible, in war, SST... 
| with our mutual intereſts. (a). | 


00 See Chap. IL I 5 . 


1 
rn 
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We have an example of this at the fone = 


of Soiſſons in 1414. When Burnonville, the 
commander of the place, was ordered to death 
by the French General ; numbers of the lat- 
ter's- officers interceded for his pardon, and 
offered large ſums for him by way of ranſom. 
And this they did, ſays an old author, from 
eſteem for his valour, and from the remem- 
| brance of the many campaigns they had made 
together in Lombardy and in France, ou ils 
cui ere _ at RY 45 armes. . 


+ 


Wen Du Gueſtelln Ae fo ole men- 
. tioned, was leaving Bourdeaux in order to 
raiſe his ranſom, he was offered thirty thou- 
fand livres fowards it by his friend Hugh de 
| Calverley, who happened to be on the ſpot. 
Calverley reſted it upon the unſettled account 

which he ſaid was between them for plunder 


and een in which he wal remained * . 


Wan 0 


There? was another poine of Chivaley, which x 


> (w) ga b Dennis e Pigye 1. 278. 
(x) Vie de B. de du Gueſc. 131. 8 | | 
3 5 5 muft 
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muſt have alſo tended- much to. intro 


duce perſonal friendſhips between the war- 


riours of the times. As the knights were 


perpetually paſſing from one country to ano- 
ther, in ſearch of objects worthy their 


proweſs, and which might give them oppor- 


tunity to fulfil their oaths; they were natu- 
rally thrown more into an intercourſe with 
other nations than they had ever been before. 
By theſe means, they acquired a mutual 
eſteem for one another ; their prejudices were 
by degrees ſoftened down ; and the perſonal 
ferocity with which their anceſtors had ge- 
nerally plunged into battle, was inſenſibly 
worn away. Excluſive of this, by being in 


a foreign land, and often in the midſt of 
danger and diſtreſs, they were frequently 


under the greateſt obligations to perſons 
whom, but for this, they poſſibly might haves 
been taught to hate. - It indeed had a plat 

effect upon the very terms and [nieniidaer of 
CHIVALRY; and whenever theſe military 


wanderers had received marks of hoſpitality  . 
or_other kindneſs in diſtreſs, they ſwore eter-- 


nal friendſhip to their benefactors, profeſſed 
themſelves to become their grateful knights, 


and 
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and: accordingly were 3 called Chua. 
liers de Reconnot 2 ( * nods . 


— 


ee we have tits the en 
of Chivalry, merely as it concerned the con- 
duct of individuals; we have ſtill to examine 
it, as it affected the general operations of 
States, when they were called into action 
againſt one another. In this, the moſt obvious 
feature is the care and regularity with which 
they warned one another of their intention 
to put on the character of Eneniy. The old 
Roman punctilio in this reſpect, which had 
been totally overlooked among the Scythian 
nations, whoſe indiſcriminate paſſion for 
laughter deemed it unneceſſary ; revived 
with augmented vigour, during the growth of 
Cbivalry. It was beneath the honourable en- 
mity of a Knight, who was ever ſcrupulouſly 
ruminating upon what was expected of his 
character, to invade an enemy unawares; he 
ſcorned to take advantage of him, even in 
the heat of combat; much leſs could he de- 
liberately make an attack which all the rules 
of courteſy would have forbidden. When 


( 3) Meg. ſur la Chev, 1. 235. 
| : driven 
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driven therefore to open war, it was a neceſ- 


ſary conſequence to inform his enemy of it, 
and the intention was denounced in the moſt 
ſolemn manner by an officer whoſe function 


was generally conſidered as facred and in- 


violable. Hence aroſe the modern Decilara- 
tiui of War by Heruldt and Pounſuivants; a 
ceremony which, it muſt be owned, ſeemed 


originally to ſpring from magnanimity alone, 


_ without any more refined views of jfrf do- 


manding reparation, or the neceſſity of autho-- 
riſing legitimate war. But whatever was the 
motive, the effect was the ſame; and the 


world made no ſmall flight from that abyſs 
of diſorder, which had ſpread over it during 
the earlier ages, in introducing this neceſſity 


for a declaratim of __ . Hoſtididies: had- 


commenced. 


? We nee a full example of this, in the war 


between Edward IIL and Philip of Valois. 


The celebrated Walter Manny, in the true 
ſpirit of Chivalry, had ſworn to the ladies 
that he Nr be the firſt to enter France and 


take a town. 


. 


The 
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The ſame ſpirit however, forbade him to 
fir a ſtep, till the numerous negotiations that 
were pending were determined ; ard a de- 
_ claration i form, being at laſt ſent by the 
| Biſhop of Lincoln, he waited, ſays Froiſſart, 
till he knew, or at leaſt gueſſed, that it had 
been publiſhed, and not till then, broke in at 
che head of ay lances. 6) | 


"Theſe 3 were made in various 
ways; for the moſt part * Herald and 
n by Wr. | 


dme ene of CHARLES- V. againſt 
EnwakD III. is minutely deſcribed by Froiſ- 
fart. It was done by a letter, the bearer of 
which was only a ſervant ; who upon coming 
into the preſence of the king, fell upon his 
knee, and intreated him to read the contents 
of his packet, which, as he obſerved, he 
neither did, nor ought to knoWwß] 


The king was ſurpriſed at the meſſage, and 
more at the letter being borne by a common 
ſervant; he ſhewed it to his Council; they ex- 


go 


(=) Froifſart, v. 1. ch. 37% 
amined 
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amined every part of it, turned it on every 
ſide, and at length, upon obſerving the Seals, 


pronounced it genuine, and yy orders ac- 


cordingly for the war. (a) 9 


# 


In the declarattba of EDWARD IV. againſt 


Lewis XI. we find the very eſſence of regu- 


larity. It was written, ſays Commines, in 

fine language and ſtyle; and ſent by Garter 
King at Arms. It required*him in expreſs 
terms, to deliver up the kingdom of France to 
him as his right, in order that he might reſtore 
to the Church, the Nobles, and the People, their 
antient liberty. In the caſe of refuſal, he pro- 
teſted that all the evils of the war would ow 
n the head of Lewis. | 


The King rotilond! the Herald well ; and 
diſmiſſed him with a preſent of three hun- 
dred crowns, and thirty . of crimſon 
velvet. (6) 


In the twelfth clipter; we ſaw the extent 
Z and prevalency of private wars under the 


(a) Froiſlart, 1. ch. 252. | 
9 (6) Commines, L. 4. Ch. 5. | 1 
VOI. II. : 'P: , . Feudal | 
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| Feudal Syſtem, and theſe although carried on 
by mere ſubjects, were however conducted 


with all the formalities that attended the 
more important quarrels of nations. The 
neceſſity and form of the declaration were 
points, as it was obſerved, univerſally laid 
down; and as the practice of private war, 
was one of the earlieſt and moſt univerſal in 
Europe, and the uſe of Heralds, and theſe 


 folemn declarations, was at its height, as a 


{cience, ſome time after the commencement | 
of the period before us, it is not improbable. 


that this general practice of independent na- 


tions, aroſe out of cuſtoms firſt adopted by 
inferiour vaſſals. (c) The ſeventeenth chap- 
ter of the Golden Bull, which regulates 
the manner of commencing war among 


the German princes, (d) contains ſuch excel- 


lent principles that the moſt civilized States 


might derive improvement from their inſpec- 


tion. 


Eos, ſays the law, qui de cætero 3 
« ſus aliquos, juſtam 4d; ;ffdationis cauſam ſe 


- © habere fingentes, ipſos in locis ubi domici- 


(e) Sec Chap. XII (4) Anno. 1356. 


« lia 
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% non obtinent, aut ea communiter non in 


* habitant, intempeſtive diffidant ; declaramus 
_ * damna quæcumque per incendia, ſpolia, 
« vel rapinas diffidatis ipſis, cum honore ſuo 
1 e non poſſe. 1665 


II.“ Et quia patrocinari non debent alicui 


te fraus et dolus, præſenti conſtitutione in 


« perpetuum valitura ſancimus, diffidationis 
e hujuſmodi quibus cumque dominis aut per- 
“ ſonis, cum quibus aliqui fuerunt in ſocie- 


« tate, familiaritate, vel honeſta quavis ami- 


« citia converſati, /ic fuctas vel fiendas in poſe 
« terum non valere ; nec licere prætextu dif- 
fidationis hujuſmodi cujuſlibet quempiam 
c invadi per incendia, ſpolia, vel rapinas, niſi 


« difidationis per tres dies naturales ipſi diffi 


* dando perſonaliter, vel in loco quo habitare © 


„ conſuevit, publice fuerit intimata; poſſitque 


« de intimatione hujuſmodi, per teſtes idoneas 


„ fieri plena fides. Quiſquis ſecus quempiam 


« diffidare vel invadere modo præmiſſo præ- 
ſumpſerit, nfamiam eo ipſo nn ac ft 


nulla diffidatio feta Het. * 


(e) See the Golden Bull, Cap. xvii. de Diffidationibus. 


ap. Du Mont. | 
P 2 = But 


— — — — 
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But of all the cuſtoms of war, which drew 
their origin from the ſpirit of Chzivalry, no 
oY” one is more remarkable than that noble con- 
/ fidence in one another diſplayed by enemies, 
| in agreeing to meet regularly in battle at a 
particular time and place, ſubje& to particular 
conditions, 3%%%%%ͤͤ 3175. 
The ſame magnanimity which deemed, it 
neceſſary to warn an enemy by a regular 
declaration againſt him, went ſo far, after 
_ | hoſtilities had commenced, as to tell him the 
preciſe hour, and the very ſpot, of the intended 
attack. Sometimes alſo the Chiefs would fly 
out of the ranks to meet one another. They 
were generally known by their arms, or they 
' themſelves, before the ſhock, diſcovered' to 
each other, their names and reputations for 
feats of Chivalry, in language and manner 
. reſembling the heroes of Homer. At the 
Pattle of the bridge of Luſſac, the celebrated 
Un Axpos, while in the act of attacking, 
them, accoſted St. Julian and Carlonnet, the 
French leaders, in the following terms: It 
« js now a year and a half ſince J have ſought | 
„you, and God be thanked: you are now 
before me; we will now ſee who is 


* 


J 


= 
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* ſtrongeſt in this Country, you, or I; my 
© name is JoHN CHAN DOS; I have heard of 
« your great feats in arms, and you have here 
© an opportunity to Pr your * 
ee T4549 | N 
Amid the numerous battles ah 8 
ic every day took place, during the ſame 


war of Edward III. againſt France; we have 


frequent occaſion to obſerve this great regu- 
larity: In 1339, the armies of that prince, 
and Philip, drawing near to one another in 
Picardy; there went, ſays the hiſtorian, on 


the Wedneſday, a herald to the French camp, 
to tell the king that EDWARD of ENGLAND | 
had halted in the field, and ſent to demand 


battle with him, power againſt power. King 
Philip willingly accepted the challenge, fixed 
upon the Friday following for the combat, 


and the herald returned to the Engliſh camp 


well furniſhed with beautiful mantles of fur, 


which had been given him by the king of 


France and his lords. (g) The ſame cere- 
monies were practiſed, near a denn after 


(Y Froiſf. V. oh 276. | 
i) Froiſſ. v. I. ch. 41. 


2 3 ” wards, 


- 
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wards, previous to the battle of Agincourt. 

Heralds had come frequently to the king of 
England with offers of battle from the French. 
Henry contented himſelf at firſt, with ſay- 


ing that, he would not avoid the combat. 


On the 22d of October however, 1415, 
another challenge being ſent, he accepted it, 
and made a preſent to Montjoy St. Denis, (4) 
| who brought it, of a robe worth two hun- 

dred crowns. (i) The ſame practice occurred 
again, previous to the battle of Verneuil, won 
by the Duke of Bedford in 1424, (4) and the 
famous battle of Flodden Field was fought _ 
by a like appointment. Previous to this laſt, 
the Earl of Surry, ſays Speed, ſent Rouge 
Croſſe to king James, with proffer of battle, 
to be done upon Friday the month of Septem- 
ber, (1513). The herald alſo bore a meſſage 
from the Lord Admiral, that he was come 12 
Per ſon to juſtify his act againſt Andrew Bar- 
ton, and would abide the laſt drop of his 
blood in the yant guard of the field. (/) This 


(a) The principal Herald among the F rench, anſwer 
ing to our Garter King at Arms, 


(1) Villaret. 3. 170. 

(+) Monſtrelet. 

(7) Speed. 767. 73 | 
. | ; Andrew 
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| Andrew Barton had been a famous pirate, and 
while the two nations were at peace, had 
been attacked, and lain, in a private expedi. 
tion of the Admiral, then only Sir Thomas 
Howard, which had been much reſented by 
James ; and we have here a freſh inſtance of 
the manner in which the differences of Indi- 
viduals entered into and coaleſced with pub- 
lic national quarrels, 4 


| There are various other examples of the 
practice we are recording, which gs it has 


been ſufficiently illuſtrated, it would be un- 
neceſſary to mention farther. ( But we 
cannot quit the point without taking notice 
| of a caſe particularly evincive of this ſpirit, 
in the celebrated letter of Henry de Tranſta- 
mare, to the Black Prince, in 1367, when the 
latter was about to enter his kingdom 1n order 
to reſtore Peter the Cruel.“ We wonder, 

ſays the Caſtilian, at the reaſon which can 
induce a prince of your power, to invade 
« the poor territory which God has given us, 
„but as we know you poſſeſs the favour and 


( ) See however Wee v. 2. ad ann. 1441. when 


the Duke of York challenged Charles VII. ta a pitched 
| battle, on the banks of the Oiſe. 


4 4 fortune 
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fortune of arms, more than any other 

prince of your time, and that you therefore 
% ardently ſeek the combat; we requeſt you 
eto point out by that paſs you mean to enter 
« our country, and we will meet you there 
and give you battle. ()“ 


Theſe challenges between whole armies, 
which ended generally in what are called 
pitched battles, aroſe I think evidently from 
that ſpirit of the times, which induced men 
to ſeek perſonal combats or duels, one againſt 
the other. The wide prevalency of the cuſ- 
tom of Duelling among our anceſtors, in judi- 
cial, as well as military matters, is too well 
known to be diſcuſſed; and this cuſtom 
transfuſed itſe!f eaſily into the quarrels of na- 
tions. Kings, and Generals, were not un- 
frequently the moſt diſtinguiſhed knights of 
their time; and when they met at the head 
of armies, they were often more willing to 
ſhew their perſonal proweſs in the liſts, than 
their powers of generalſhip, in combining 
and managing the force of their troops. It 
was belides cuſtomary in thoſe times, for the 


(1) Froiſſ. v. 1. ch. 237. 
perſonal 
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perſonal quarrels of theſe high charaQers, to 
be the ſole or chief quarrel of the nations 


they commanded ; and from both theſe cauſes 


aroſe the cuſtom of challenges to ſingle com- 
bat, between the leaders of armies, ſo uni- 
verſal in the practice of the earlier nations. 
Illuſtrious inſtances of this, are prominent in 
the hiſtory of the world. One of them, in 
the eleventh century, occurs in the challenge 
of the Emperor Henry IV. to the Duke of 
Svwabia, upon a report, ſpread by the latter, 

that he meant to aſſaſſinate him; (o) and in 
the twelfth, it is ſaid that Philip Auguſtus 
offered to ſettle his differences with Richard I. 
by a combat of five on a ſide; a challenge 


which Richard accepted, provided the tao 


Ling ſhould be of the number. ( ) 


When Epwarp III. challenged the realm 
of France from PHILIr of VArtois; in 
order, as he ſaid, to ſpare. the effuſion of 


Chriſtian blood, and the evils, which they 


were bound as much as poſlible to prevent, 


from falling on their kingdoms ; he propoſed 
by a Herald to terminate the difference, either 
by duel, or by a combat of one hundred on 


() Hci I. 73 T1] 5 676. 50. 
ceach 
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each ſide. He addreſſed the cartel ſimply to 
Philip of Yalors, without the addition of his 
title of #ing of France; which made him re- 
turn, that he was not bound by law to take 
any notice of ſuch ſort of addreſs ; neverthe- 
leſs, if Edward would flake the kingdom of 
England againſt that of France he would enter 


the liſts. () A ſimilar conduct was obſerved 
by Henry V. ſome little time before the 


battle of Agincourt, who challenged Charles 
VII. to battle, the * 70 Ty _= the 


| iſſue of the e my 


The pen of the e of. this laſt 


king, produced a challenge, and a regular 


declaration of war from two private noble- 
men, friends of Richard II. who in the very 


ſpirit of knighthood, ſtood forth as his cham- 
pions on this occaſion. The firſt was from 
the Duke of Orleans, who reproached him 


with the death of the king of England, and 


bade him fix upon any place between Bour- . 


deaux and Angouleme, there to combat with 


a hundred knights of a ſide. Henry anfwered 


by giving him the LIE DIRECT. "oF: the 


(2) Tho. Walling. 149. 


(7) Speed, 642. Rymer, 19. 313+ 8 5 
9 « honour 
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4 hemd of God, of our Lady, and St. 
George, ſaid he, © you lie falſely and foully, 
« when you ſay we have had no pity upon 
our late Sovereign.“ (s) The declaration of 
war, was from the Count of Saint Pol, and 
was conceived in language the moſt regular 
and preciſe. He accuſes him in dire& terms; | | 
of the murder of Richard, which (the king — 
being his friend and Brother in law) he ſays, | 
* he ſhould think himſelf worthy of the in- 
« dignation of the Deity, and of all honour- | 
e able perſons, if he did not revenge.” Where- | 1 
fore, he continues, par ces preſentes, vous 
« fais & ſavoir, qu en toutes maniers que je pou- — 
« vay, je vous nuiray, et tous les dommages, 2 | 
tant par moi, comme par mes parents, tous les — 
& hommes et ſujets, Je Vous * N en _ 
& ou en Mere. Wh 


— . — ——— —————— 
— — —— —_—_ HS co — * — 9 


| But the . celebrated example of this 
kind, appears in the courſe of the quarrel for 
Sicily, between Peter of Arragon, and Charles 

of Anjou, in 1283. The unfortunate Co- 
RADDIN, Whoſe ſtory has already been 
touced upon under another head, (z) when 


3 9 Villaret, * 6 t) Monſtrelet, v. ch. 13. 1 | | | 
(2) Chap, IX. Z 
he 


o 
8 
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he aſcended the ſcaffold at Naples, threw his 
glove among the people, and begged that 
whoever got poſſeſſion of it, might carry it 


to his Couſin the prince of Arragon. The 


laws of CHIVALRV, which were thoſe of the 


times, gave much conſequence to this action, 


unimportant as it would appear in modern 


days; to throw down and take up a glove 
or gauntlet, being conſidered as nothing leſs 
than an offer, and acceptance; and the ſlen- 


der title of Peter, received no ſmall ſupport 


from it. (v) A fierce war broke out between 
the rivals; in the courſe of which, the Arra- 
gonian being driven into great ſtraits, with 


his whole army, ſent a challenge to Charles, 5 


to end their difference by a combat of an 


hundred on each ſide. The ſpirited Ange- 


vin, though at that time ſixty-three years of 
age, (w) made no ſcruple to accept the pro- 


poſal; all general hoſtilities were immediately 


ſuſpended; and commiſſioners were appointed 


to draw up the conditions, by which it was 


agreed that the vanquiſhed, or he who failed 


to come to the field, ſhould be eſteemed per- 
fared ; falſe ; unfaithful 3 a traitor; eternally 


(v) Giannone. 19. 2. (w) Burigny, ol 210. 
. famous; 
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infamous 3 unworthy. the name and honour of 4. * 
king 3 and incapable of all dignity. (x); The. 
king of England, Epwazp I. was requeſted = 
on this occaſion. to be judge of the liſts, 

which he perſonally declined; he however 
aſſigned to them a field of combat in the plain 
of Bourdeaux, a neutral territory, and his 
Seneſchal was ſent to hold the Court in his 
name. It was in vain that the Pope interpoſed 
in this affair, by ſhewing Charles that the 


propoſal of the king of Arragon had been 


merely to gain time; by excommunicating 
che latter prince; and threatening even him- 
ſelf with the ſame fate if he proceeded: The 
honour of Charles was pledged, and he would 
for ever have been a ſtain to CyivaLlRry had 
he declined a challenge which he had once 
accepted. He therefore appointed his ſon, 
regent of. his kingdom ; provided his army 
with proper generals; and repaired to Bowr- 
N n Wa his hundred knights 


The event of this remarkable affair is not | 
without curioſity, and has given occaſion for 
much diſpute between the Spaniſh and French 


1 Tk ; | | -hiſ- 
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hiſtorians. It/is agreed on all ſides however, 
that the king of Arragon repaired alſo to 
' Bourdeaux, and appeared before the Seneſchal 
(ſome ſay in the diſguiſe of a ſimple Eſquire) 
the evening previous to the day of combat. 
He here declared that he had certain autho- 
rity, for ſuppoſing the king of France, the 


nephew of Charles, (who it is alſo agreed 


had approached the Engliſh frontiers well at- 
tended,) meant to ſurpriſe him; that he there- 
fore could not go into battle in proper ſecu- 
rity, and he thought it right to retire from 
fo hoſtile a neighbourhood, leaving in the 

hands of the Seneſcha/, his caſque, his ſword, 
and his lance, as marks of his appearance. 


The matter here ended, and both kings filled 
the world with manifeſtoes: thoſe of the 


Spaniard, directed againſt the king of France; 
thoſe of Charles, reproaching his antagoniſt 
with cowardice and 80 ( * 


in the courſe of the ſame quarrel, about a 
hundred and fifty years afterwards, another 


challenge enſued between the heads of theſe 


(yz) F or the challenges and articles of combat in this 
affair, ſee Rymer, ibid. for other particulars Nangis. Con- 
tin. of Joinville. an. 1283. Velly, 3. 398. et infr, 1 


rival 
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rival houſes and though differently related 


by the writers of the two parties, there is a 
conſiderable proof of regularity in both. One 


account ſtates, that Rene duke of Anjou, the 
pretender to the crown, challenged>A/phonſo 
king of Arragon to ſingle combat, which was 


at firſt refuſed becauſe their ranks were not. 
equal, but was afterwards accepted. The 


meeting however was prevented by the nobles 
of Rene, on the plea that their intereſts being 
concerhed, he had no right to engage without 
their conſent. 


: * 


According to the other relation, the chal- 
lenge was not to /ngl/e combat, but to a general 


battle. Alphonſo accepted it, inſiſted that the 


challenged had the privilege of appointing time 


and place, and fixed upon the plain of Nola, 
where he waited for René eight days. On 


the other hand, Rene claimed the right to ap- 


point time and place as being the challenger, 


and ſent to tell Alphonſo that he would attack 


him in his camp. The affair went off upon 


this point; but however it might have been 
determined, the diſpute itſelf diſcovers a great 


advance in the laws of war. 


As 
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As theſe combats moſt probably took their 
_ riſe from the practice of duelling in judicial 
matters, it is not unwarrantable to imagine 
| that they partook in a great meaſure of the 
ceremonial obſerved in the latter. The fol- 
lowing oath, adminiſtered by the Wardens of 
the liſts, is a curious part of it, and well de- 
ſcribes the diſtruſt, and ſuperſtition of our 
anceſtors. A de B. ye ſhall lay your hand 
« ayen on the holy goſpels, and ſwere, that 
« ye ſhall have no moo wepnes, or poynts, 
but tho that been aſſigned you by the con- 
« ſtable and mareſchall ; that is to wite, g/eyve, 
« Jong fwerd, ſhort fwerd, and dagger; Nor 
« no knyfe, ſmall ne grete, ne none engine, 
r ne none othir inſtrument with poynt. Nor 
e ſtone of vertue, nor hearbe of vertue, nor 
« charme, nor experement, nor none othir 


e enchauntment by you, nor for you, whereby 


« ye truſt the better to overcome C. de D. 
your adverſarie that ſhall come ayens you 
within theſe lifts 1 in his defence. n 


In general hs reward of the Victor 3 
theſe combats, was ſomething ſubſtantial and 


(z) Dugdale Orig. Jud. p. 82. See alſo other curious 
fixed 


particulars from 75 to 86. 
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fixed before hand, excluſive of the honour 
acquired. The ranſom of the vanquiſhed, in 


caſe he was left alive, belonged to him of 


courſe ; and in that caſe alſo his body, as a 
mark of entire ſubmiſſion, was to be carried 
out of the field as if he had been actually 
ſlain, (a) 


In the combat between Du Gueſcelin and 
Truſſel, a hundred gold florins was ſtaked to 


be paid by the vanquiſhed as a treat for the 


perions who had charge of the liſts, 


In a combat of ſeven Engliſh oat ſeven 
French knights near Bourdeaux, in 1402, it 


was ſtipulated before hand, that each of the 


vanquiſhed ſhould pay a diamond ring to the  _ 


victor. (5) 


| In the challenges above mentioned, we ſaw 


whole kingdoms propoſed as a ſtake, to remain 


( a) See the been of the combat between Du 


Gueſcelin and Thomas of Canterbury, where the latter, 


having his life given him, was nevertheleſs borne out of 
the liſts as if he was dead. C'ęſtoit la coutume, adds the 
author, d'emporter ainſi les vaincus, quand leur ennemy, 
leur avoit donné la vie, quoy qu'ils n'euſſent pas ets 
bleſſez. Vie de B. Du Gueſc. 35. 1 
(5) Villaret, 2. 411. | = 
Vol Ib. Q_ =... 


* 
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with the victor, and hence I think very prob- 


ably aroſe another cuſtom. of CHIVALRY, 


which without doubt has been the founda- 


tion of ſome of our preſent laws of war. It 


was a received practice it ſeems, when a place 
that was beſieged was hard preſſed, to offer 


to ſurrender, provided no army came to its re- 
lief within à fixed period; and in caſe it did, 
the beſiegers were bound 7o wait for it, give 


it battle, and the place was to remain with the 


* 


vitor. This point is laid down by M. de 
Sainte Palaye, (c) though contrary to his 


uſual practice, he gives no examples of it. 


I however diſcover one exactly in point, and 
there are a variety of others which approach | 
8 near it. . FW 


| In the year 1373, the French preſſing the 


| fiege of Breſt; the garriſon agreed to ſur- 


render, if within fix weeks an Engliſh army did 


not arrive, ſtrong enough to meet them in the 
field, and give them battle. 


The ſuccouring army was alſo bound, not 
to throw any relief mto the place, until they had 


” ectually waited tbe Yue F the combat 3 and 


00 Mem. 25 la b 1. 196. Z 
| hoſtages : 
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 hoſiagis were given for the performance of 
the whole. Within the time, the Ear of 


SALISBURY arrived with a large fleet, but 
few ſoldiers; and the French General, Du 


_ GvunsCELiN, who lay encamped in expecta- 


tion of his arrival, ſent to him to give battle 
according to the agreement. The affair forms 


4 caſe in the laws of the times. SALISBURY | 


remained ſeven days within ſtrong intrench- 


ments, without ſuccouring the town, or at- 


tacking the French; but on the ſeventh, bg 
ſent to tell Du Gueſcelin, that he muſt fight 
that very day, or the next he would throw 
in the promiſed ſuccours. The Conſtable ac- 
cepted the challenge, but SALisBURY then 


pleaded that his men were chiefly Sailors, and 


that he wanted Cavalry, with which he even 
required his enemy to furniſh him; at all 


events proteſting that as he had none, he 


would not ſtir from his intrenchments, which 
the other was bound to attack or give back 
the hoſtages. Neither the one nor the other 


was done; and great debates aroſe upon this 


in the Engliſh camp; one party contending 
that if they did not go out to give battle, 
they could not, according to the conditions, 


8 | relieve 
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relieve the town; (d ) the other affirming : 
that it was ſufficient they were upon the ſpot, 
and ready for action; that the field of battle 
was not ſtated ; and that every good general 
endeavoured as much as poſſible to chuſe his 
own ground. This laſt opinion carried it, 
and the place was ſuccoured at the expiration 
of the time. On the other hand the French 
contended, that the words 70 give battle, 
meant an offenſive. operation, and not the 

defence of intrenchments; that SALISBURY | 
was bound to attack them, and not wait for 

the attack himſelf; and as the town was re- 
heved, contrary, as they ſaid, to the Treaty, 
they marched off the field without parting 
with their hoſtages. (e) The affair is not 
without its difficulty, but which 'ever way 
it might have been ſettled, to be able to ſtart 
ſuch difficulties diſcovers a pointed advance 
in laws of war conſidered as, a Science. 
During the fame war, ſeveral Maps Iu 


(4) It is to be obſerved ther d the Engliſh being all along 
maſters of the Sea, could have ſuccoured the town when 
they pleaſed, and 22 wy reſtrained wp the laws of their 
agreement. 


(e) Vie de Bert. Du Gueſc, 2435 244, 245. 
exhibited 
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_ exhibited the ſame ſort of practice, as that of 


© Dervwal,(f where the conditions not being 


fulfilled, the hoſtages were put to death ; and 
of Moifſac, where no relieving army appear- 
ing, the place was ſurrendered. ( g) The cuſ- 
tom appears ſeveral times afterwards, and in- 
deed is well known in the annals of modern 
war. At the famous ſiege of Harfleur in 
1415, the ſoldiers taken, were allowed their 


liberty, upon promiſe to repair to Calais as 


priſoners, provided the king was not overtaken 
in his march thither and defeated by a hoſtile © 


En army ; (5) and the people of Bourdeaux being 


much reduced in 1451, a regular treaty was 
. drawn up for the ſurrender of the whole of 
Guienne, in caſe the king of England did not, 
within a certain time, ſend an army ſufficient to 
protect the town, to give battle; and to defeat 
the French. In conſequence of this the French 


army on the appointed day preſented them- F 


ſelves before the walls; proclamation. was 
made ſeveral times by the Inhabitants, ſum- 
moning the Enghſh to afjiſt them; and at ſun 


ſet, none W the French retired within 


CF ) See Chap. IX. (8) F roiſſ. v. ch. 320. 
(5% Villaret. 5 | 


a. their 
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thir camp, and the capitlatio was executed 
the next day. 6) 


Such is the pointed regularity and im- 
provement which the Law of Nations receiv- 
ed, from the celebrated inſtitutions of CH- 
VALRY, Inſtitutions which have long gone 

by, and faded before the general improve- 
ment of manners which time has brought on. 
In the ages however when they flouriſhed, 
they were of eſſential conſequence to the well- 
being of the world, and as far as they went, 
ſupplied the Aas of phlolophy itſelf. | 


C08) Villaret, 4. 247, 249. The words of the proclama- 
tion were, Secours. de ceux & Angleterre, pour ious de 
Bourdeaux. | Che cog 
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CHAP. xv. 


OF THE INFLUENCE OF TREATIES AND CONVENTIONS. 


THE Feopar Svsrfu, though it intro- 
| duced a more regular order of things, can 
ſcarcely be ſaid to have improved the Law of 
Nations. CHRISTIANITY, as we have feen, 
did both good and harm ; the former, while 
its precepts were properly enforced ; the latter, 
when they were corrupted by an ambitious 
Church. CHrivALRY tended in the moſt - 
dire& manner to amend it; and at length by 
TREATIES and poſitive CONVENTIONS, Na- 
tions were habituated to attend to it, with 
that minuteneſs of inveſtigation which ap- 
proached to Science. It is of theſe laſt that 
we have now to treat, and though the mate- 
rials which the earlier ages afforded, are bar- 
ren in compariſon with thoſe of later times, 
the enquiry will not be altogether ungrate- 
ful. 2 


By Treaties and Conventions, I do not mean 
merely thoſe Agreements which men fell upon, 


Q4 ig 
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in order to bring about a deſſation from /f u 
but all thoſe Dzzps, (whatever they were,) 
by which ſome uncertainty was put out of 
doubt; ſome contingent difficulty ſmoothed = 
away; and the natural rights of mankind not 
unfrequently trenched upon, in order the 
better to enjoy thoſe that remained. This 
had long been adopted by what was called 
the municipal law, and ſociety was yet young 
when it was widely diſſeminated, Yet the 
Law of Nations, as we have ſeen, had gone 
on long before the Sovereignties of the world 
had- thoughts of fixing, by ſolemn Convention, 
any part of the uncertainty of the ſtate of na- 
ture, in which Aer were ſuppoſed to con- 
tinue. | | 


As however the Individuals of a particular 
Society, for its better ſupport, made daily in- 
vaſions upon the law of nature by conſent ; ſo 
the States of the world found they could up- 
hold the kind of Society which they obſerved 
among one another much better, by con/ent- 
ing to things which by the law of nature 
would at leaſt have been left doubtful, 


Amid 
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Amid the barbarous eruptions, and during 
thoſe violent throes which gave birth to the 
preſent States of Europe ; ferocity, and the 
right of the ſtrongeſt were ſo predominant in 
all, operations, that men were extremely 
irregular even in the ſavage cuſtoms which 
governed them. They thought very little 
indeed, of proceeding upon any fixed rules, 
and ſtill leſs of the refinements which are 
generally their attendants. Some ſort of 
agreements no doubt they had, for the better 
conduct perhaps of their military operations; 
and when exhauſted in their endeavours to 
| deſtroy one another, they might be made to 
comprehend the nature of a Peace, or rather 
of a Truce. But of the utility of thoſe con- 
_ ditions which were to decide upon future 
conduct, or which admitted of any nicety in 


their conſtruction, they ſeem never to have 
been aware. 


It was reſerved for the ages before us, to 
witneſs the birth of thoſe complicated in- 
tereſts, in conſequence of the growing con- 
nections and the Conventions of States, the 
knowledge of which it required no little atten- 

tion 
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tion to obtain, and which in later times com- 


poſe that extenſive and intereſting Science 


called the DzrorT PusBLic. Even in this 
period, the difficulty of ſettling a number of 


contending rights among violent and unen- 
lightened men was ſo great, that they were 
generally induced to content themſelves with 
mere Truces, and nothing therefore is more 
common through all the hiſtories, than the 
expiration or the renewal of the Truce; by this 


the contracting States agreed to quit the cha- 


racter of enemies, though they could not 
become friends, and ſo hard was ſometimes 


the taſk of finally ſettling an intricate conteſt, 


that a truce was actually once entered into 
by Lewis XI. and EDwarD IV. to con- 
tinue in force one bundred years after their 


4 (a) 


We have PU remarked, % chat the 
periods previous to the eleventh century, had 
witneſſed few written Conventions, except ſuch 


as relate to eccleſiaſtical matters. But the E 


3 The Treaty is in i Fred, "oY tom, I, 217. 


() Chap. VIII. ad. fin. 
cloſer 
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cloſer intimacy of States after that æra, the 
cauſes of which we have juſt been contem- 
_ plating, not only added to the number of 
their Treaties, but produced much variety in 
their nature and quality. Accordingly, from 
the eleventh century we have occaſion to 
obſerve, a number of Treaties (and thoſe per- 
petually increaſing) relative to the marriage 
of Princes; the exchange, or ſale, or other 
ſettlements, of their dominions ; the terms of 
their alliances; ſuffrages for the Emperor; 
or leagues for mutual defence. The connec- 
tions of Society were extended, and the buſi- 
neſs of Europe began to thicken, as the labo- 
rious volumes of an infinite number of 
Federa bear ample witneſs. N 


Buy theſe, the nations that were emerging 
from the groſſneſs of ignorance, became ac- 
quainted with other modes, than the ſavage 
one of war, by which to alienate, or exchange 
the Sovereignties and dominions which they 

legally poſſeſſed. By theſe, they acquired a 

juſt power of taking part in one another's 
affairs, founded on rights, different from the 
brutal one of the ſtrongeſt, which had hitherto + 
| * „ governed 
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governed them: By theſe, alſo, nations far 
_ diſtant, were introduced into a friendly inter- 
courfe together; mutual prejudices began to 


give way; the ruggedneſs of one ſet of man- 
ners participated of the poliſh of another ; 
Commerce was extended ; and even new 
States aroſe peaceably out 4 old ones, cer- 
tainly without extermination, and almoſt 


| . blood. 


Hence the compiler of the Traites de Paix 
from the Peace of Ver vins to that of Nimeguen, 


has by no means been ample enough when 


he divides all Treaties under four heads, 
namely, thoſe of PEACE, of TRUCE, of CoN- 
FEDERATION, and of COMMERCE. (c) The 
whole hiſtory of Europe, and particularly the 


view we have taken of it, demonſtrates that the 


conventions of men have a much broader 
foundation to build upon, and it will be the 
object of the following diviſions to n the 


8 truth of the obſervation. 


I am well aware that it may be queſtioned 
in this place, how far the particular rights 
conferred or taken away by Treaty, are the 


h (c) In Praf. 2. 
| reſult 
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reſult of the Law of Nations. That law, it 
may be ſaid, permits us to agree upon cer- 
tain points by Treaty, which points, when 
agreed upon, become legal by that Treaty, 
and not by a general Law of Nations; ſo that 
accurately ſpeaking, all that the latter amounts 
to on the ſubject is, the one general propoſi- 
tion, that e may determine pon certain things 
by agreement. 
All this is incontrovertible ; but there is 
ſtill ſomething left for the law to do, with 
| reſpect to what ſhall form the ſubject matter 
for Convention to work upon. For though it 
may leave a vaſt number of points at the abſo- 
lute diſcretion, or even caprice, of Convention; 
it by no means goes ſo far as to ſay, that any 
. thing which the heart of man can deviſe ſhall 
be legal, becauſe it is determined upon by previ 
ous Bae We have ſeen that the Chriſ- 
tian morality, is the true foundation of the 
Chriſtian Law of Nations; however ſtrong 
therefore men may chuſe to render any point 
they may have in view by Luſtitution, it is 
not the leſs unlawful, if contrary to the prin- : 
ciples of the Chriſtian IN 


For 
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For de if one nation ſhall publiſh 
lade hand to the world, by a ſolemn deed, 


or vote, or by ſome other public Inſtitute, 


that henceforward it will propoſe to itſelf for 
the prime object of its politics, to raiſe com- 
motions among all its neighbours, or to de- 


ſtroy all the exiſting Governments in the 
world, becauſe hey think their Conſtitutions 
are not founded in freedom : This ſolemn deed, 
or vote, or public Inſtitute, is not on that ac- 


count legitimate according to the Law of Na- 
tions, af leaſt among 'thoſe who purſue the 
Chriſtian morality. If the nation however 
thus publiſhing ſuch a deed, does not purſue 


the Chriſtian morality ; or quits it after hav- 


ing purſued it; or votes it a forgery ; then it 

may indeed conceive its conduct to be lawful, 
according to a law of nations of its own, 
though at the expence of being driven from 


the pale of thoſe nations who purſue a dif- 5 
| ferent one. Such has been the conduct of 


the French Republic. 


On the other hand, if any two nations, 


profeſſing ſtill to .bide by the Chriſtian 
morality, enter into a Treaty together to do 
that whith is abſolutely contrary to the laws by 


which 
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which they profe TY to be governed : Such an 

obje& though ſtipulated for by Treaty, is 

equally unlawful with the other, If there- 
fore they agree by Treaty to annihilate, or 

ſwallow up a particular State that has not 

offended them, merely becauſe the conqueſt 

of that State is convenient for them ; no one 

can {ay that ſuch an object is lawful becauſe 

ſanctioned by Treaty. Such has been the con- 
duct of Ruſſia and Pruſſia. (4) 


We ſee then how the points ſtipulated for 
by Conventions are dependent upon the Law 
of Nations; Not becauſe the Law aſſerts that 

particular things are legitimate which are 
only rendered fo by In/titution ; but becauſe 

it can lay its finger upon what ſhall ot be 
legitimate. (e) In this reſpect therefore it 
bears a cloſe reſemblance to municipal law. 54g 


(d) Towards . 


(e) Item fædera pacis et a poſſunt ſub hoc capite 
collocari; non quatenus ſervanda ſunt poſtquam ſunt facta, 
hoc enim potius pertinet ad Jus NATURALE, ſed quatenus 

admittenda ſunt et non neganda, quando debito modo et 
rationabiliter petuntur : hoc enim licet fit valde conſenta- 
neum rationi naturali, tamen uſu ipſo, et JURE GENTIUM 
- videtur magis formatum, et ſub majori eſſe obligatione. 
Suarez de Leg. ac Deo Legiſlat. L. 2. C. 19. S. 8. 


The 
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The latter cannot determine that an indi- 


vidual owes a particular duty to another indivi- 


dual, which has not before been preſcribed; 
until it is pleaded that he does ſo by expreſs 


convention, or deed. It can point out how-. | 


ever what an individual ſhall never owe to 
another, in ſpite of all the Conventions in the 
world. A contract from A. to ſell a certain 


commodity to B. is binding.—A contract 
from A. to pay ſo much money to B. pro- 


vided he kill the king, can never bind. 


We W ed Wes to ale the effect 
which Convention has had upon the law be- 
fore us, in conferring certain rights upon 
men which they would not have had by mere 
natural law. And firſt of its effect on the 
peaceable alienation or other change of Sove- 
reignty and Dominion. 


This was brought about, excluſive of the 
right of Conqueſt, by Treaties of Marriage; of 
Sale or Exchange, by Renunciation; by Be- 


queſt ; by Gift ; by Treaties of Protection, or 


what was called an Unequal Alliance ; ; and by 
Treaties of Confederation. 
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OF TREATIES OF MARRIAGE. | Ai 


AMONG. the nations of 4 nd | 
the Infidel people of modern times, the effect 
of marriage upon the political conduct of 
States was very ſmall. The form of govern- 
ment which prevailed in the Republics of 
Greece and Rome did not admit of any per- 
ſonal rights of ſovereignty ; and even after the | 
eſtabliſhment of the Emperors, there are no 
inſtances of the annexation of any dominion 
to their female progeny. Among the Maho- 
metan nations the well known contempt in 
| which their women were held, even by their 
religion, was a ſtill greater bar to this ſort 
of Conſtitution. The German and Seythian 
nations however, amply repaid to the ſex, 
| the' injuſtice which they had ſuſtained from 
others; and by far the greater number of 
them admitted females to almoſt equal rights, 
in this reſpect, with their brothers and huſ- 
bands. But as the huſband became the ad- 
miniſtrator of his wife's power during her 
life, and the children ſucceeded of courſe to | 
the enjoyment of their inheritance, this law ö 
of the Weſtern nations, became an obvious 1 
Vox. II. R Channel 


— 
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channel for the transfer of dominion ; and 
different States were thus united into one 
great Empire, or one Empire was ſplit into 


different States, by means the moſt regular 


and peaceable, and nearly peculiar to 
Ev ROPE. | 4 


The reader's own obſurvation will . 
pointed out to him a variety of inſtances of 
this, throughout the kingdoms of the north 
and weſt, - The vaſt power of the Engliſh in 
France; their ſovereignty over almoſt the 
whole weſtern coaſt of that country, and the 
claims of EDWARD III. and HENRY V. to 
the crown itſelf, aroſe from the marriages of 
different branches of their royal family with 
different powerful heireſſes. (/) The union 
of the two kingdoms of Britain; the aggran- 


diſement of the Houſe of Auſtria. in Flan- 


ders; (g) and the reſumption of many of the 
greateſt tiefs by the crown of France, ( 5 ) by 


( As the marriage of n II. with Eleanor of Gui- 


<nne ; of Geoffry with Conſtance of Bretagne ; of Edward 
II. with Ifabd, and a variety of others. 


(g) By the marriage of Maximilian with the * 


of Burgundy. 


(5): Particularly by the marriage of Charles' VIII, with 
Anne of Bretagne. N 
which 


= * 
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which alone it was rendered truly formidable, 
all flowed from the ſame ſource. 


; The little gon: of Nani diſcovers 
to us many of theſe revolutions. At one 
time it ſtood ſingle among the ſtates of the 
world ; at another, it was annexed to France 
in the perſon of Lewis HuTIN, by the mar- 
Triage of its heireſs with his father. Upon 
the failure of his male ifſue, it was agreed 
by Treaty, that the right to it ſhould re- 
main as it were in abeyance, till it was 
ſeen whether his ſucceſſors, PHILIH and 
CHARLES, ſhould have ſons ; which contin- 
gency not happening, it pale ſeveral years 
afterwards, into the family of Evreux, the 
head of which had married the heireſs, and 
was held with the county of Evreux for many 
| years. It afterwards paſſed again, by one 

marriage, into the family of Albret, (the 

county being ſeparated from it,) and thence, 

by another, into that of Bourbon, by which 
it became again united to the crown of 
France, | | 


| In Germany, the ſingle duchy of Auſtria 
extended itſelf into an immenſe dominion, by 
ä the 
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the pequilcion of Spain, Bohemia, and Hun- 
gary. () In Spain, twelve independent 


communities coaleſced into one. In Italy, a 
variety of ftates augmented the power of 


others, as the fortune of the houſes of Sas * 


bia, of Anjou, of Arragon, or of France, could 
prevail; and all theſe revolutions, and the 
legitimate aſſertion of rights and claims, which 
aroſe, in conſequence, among the powers ot - 
Europe, ſprang ſolely or chiefly from the 
prevalency of this = of their Law of Net 
tions. | 


a © The kingdom of France alone, by the wiſ- 
dom of the Salic law, eſcaped diſmember- 
ment; and it is really wonderful to conſider 
how much this mode of alienating dominion 
operated upon the politics and intereſts of the 
world, the leading features of which were 
almoſt entirely formed by it. The long 
wars of France and England, the perpetual 
jealouſies of the Houſes of Auſtria and Bour- 
bon, and the great quarrel for Naples and 


(i) Puffend. Introd. a hiſt, 5. 251, 423) . 


Sicily, 


— 
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Sicily, which fo long divided the ſouthern 
nations, mx be els traced to it. 00 


But when marriage was thus made the f in- 
ſtrument of changes ſo immenſe in the Jus 
Publicum of Europe, we may ſuppoſe 4 
there were a variety of points to regulate, be: 
fore they were allowed to take place. The 
numerous contingencies to which they might 
give birth; the diverſity of claims which 

many Powers might have, if left unſettled; 
the difficulties which the municipal laws. of a 
ſtate might throw in the way of the law of 
nature; all theſe it was neceſſary to atrange, 
before ſteps of ſuch importance could be 
taken: it could not be left to chance, or to 
yerbal agreements, or to uncertain cuſtoms z 
() Bythe marriage of the Emperor Henry VI, with the 
heireſs of the Normanfamily, inthe twelfth century, thoſe lat- 
ter kingdoms paſſed into that of Suabia; by which, ſays Vol- 
| taire, twenty provinces were ſubjected to Sovereigns, whom 

nature had placed three hundred leagues off them, and whoſe 
| quarrels i in ſupport of them prove the wiſdom of the Salic 
law, From the houſe of Suabia they paſſed into that of 
Arragen, whence may be derived the foundation of all the 
wars between Ferdinand the Catholic, and Lewis XII, 
Charles V, and Francis I, and partly therefore of the 


hatred which has perpetually ſubſiſted ws between the 
. French * Spaniſh nations. 


R3 c_ 


* 


% 
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and this arrangement, therefore, it was the | 

_ peculiar buſineſs of Treaties and Conventions 
to. form. Quum in dubium venit,” (ſays 
the treaty of marriage between John of Eng- 
land and the eldeſt daughter of Humbert 
Count of Sa vpy,) 6 quod a memoria recedit, 
© repertum eſt in rei geſtz teſtimonium, per- 
“ hennis reſeripti remedium.” (4) | 


5 Tic Treaty apes on to veſt in Joux the 
3 whole of the Count's territories, in caſe no 
ſon is born of the marriage; but if there is a 
| ſon, it veſts them in Him, and gives to Joun 
only the county of Roufillon. If the eldeſt 
daughter dies before marriage, John is bound 
to eſpouſe the ſecond ; and if he marries the 
eldeſt, the ſecond. 1 not to be betrothed 
without the conſent of his father, HENRV II. 
until the firſt marriage has been conſummated. 
The Treaty is ratified and ſigned by forty-nine 
nobles on the part of the Count, who ſwear 
that in caſe he recedes from it, they will, 
either with or without ſummons, ſurrender 
themſelves as hoſtages to the king of Eng- 
n 


(t) Rymer's Fed. 1. 33. 
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The preamble to the treaty of marriage be- 
_ tween WILLIAM king of Sicily, and Jane, 
daughter of the ſame king Henry, in 1178, 
ſets forth that the former is. urged to it from 
the conviction of the great bond of union 
marriage is calculated to produce between 

men. Rerum fœdus et concordiam, huma- 
4 narum, inter cetera pacis bona, ligat fortius 
« et aſtringit, vinculum conjugale,” &c. (/) 


In 1193, the marriage of Philip, ſon of 
Baldwin Count of Flanders, with the daughter 
of Peter Count of Nevers, was made the in- 
ſtrument of the peace between thoſe two ſove- 
reigns, and 'of the transfer of the territories 
that had been the cauſe of their conteſt, If 

Philip died before conſummation, the treaty 
for the dowry was ſtill to continue; and 
Henry, another ſon. of Baldwin, was to 

tay the lady. (m) 


In 1210, John Sh of England wiſhing to 
form an alliance with Alexander of Scotland, 
agrees to give him his eldeſt 1 ate in 


(17) Rymer* s Fæd. 1. 92. : 
(m) Pierre Oudergueſt. ch. 191. ap. Rec. tos 5 
Traités. 1. 36. | 3 | 


KEE: marriage, 


4 * 
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marriage, by a particular time; and in caſe 
he is not able to do that, (ſhe' being detained 
abroad) he binds himſelf to give his youngeſt 
ſiſter, J/abel, within fifteen days after the 
expiration of the time, (4) 


In 1493, nn vill of France, 
wiſhing to , unite Britanny effectually to the 
crown, reſolved to marry the heireſs of its 
laſt duke Francis, which, partly by means of 


his ſucceſs in war, and partly through the 
influence he had with her chief counſellors, 


he effected. It is remarkable that both him- 


ſelf and the young dutcheſs were already be- 
trothed to others; CHARLES to MARGARET, 
daughter of MAxiMmiLIANz and ANN, to 


MAXIMILIAN himſelf. Nevertheleſs, thoſe 


difficulties were got over : Margaret was ab- 


ſolutely ſent back; and her portion, which, 
according to the treaty, would have veſted in 
CHARLES ſeveral important places in Artois, 
was returned, after ſhe had continued ten 
years at the court of France for educa- 
tion. (o) . 


() Rymer. 1. 240. : 
(e) Commines. L. 7, Ch. 4. 
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In theſe examples, (and more are not 
quoted from their known multiplic icity all 
over Europe,) we ſee of what importance 
the marriage of /overeigns had grown to be, 
both as the means of transferring dominion, 
and the inſtrument of forming alliances be- 
| tween powers who had many natural cauſes _ 
for variance and hoſtility, We are bound alſo 
to remark upon the unfortunate fituation of 
the Great, who were thus reduced to a de- 
pendency upon -political contingencies, and 
deprived of almoſt all chance of judging for 
themſelves, in a matter the moſt ſolemn, an! 
the moſt important, to their happineſs or mi- 
ſery; who were abſolutely treated like mer- 
chandiſe, and choſen or rejected, ag the incli- 
nation of intereſt decided, ( p) 


Stipu- 


(p) What reader but muſt be indignant at the indelicacy 
of the following article of a marriage treaty : © Quod- cum 
C Margarettaad tempus nubile pervenerit, et Gerardus filius 
« comitis, eam carnaliter cognoverit ; dux, de bonis ſuis 
* affignabit,” &c, &c, r Butkens, Preuves. de Brab, 
&c. p. 58.) 

Or the following, between Philip king of the Romans, 
and a duke of Brabant, Feb. 9, 1207: „Et fi contingat 
« fijiam domini regis mori, antequam fiat carnalis conjunctio 
# inter cam et ipſum filium ducis Brabantiæ; dominus rex 

2m loco 


250 5 INFLUENCE. Or iT 


eee by Treaty were moth not only 


for the celebration, but alſo for the preven- 
tion of particular marriages, when they might 
be prejudicial to the intereſts of the contract- 
ing parties. Thus, in 1355, in conſideration 
of certain advantages, Ame VI. count of Sa- 
voy, agreed to deliver up Jane, the daughter | 
of the duke of Burgundy, to John king of 
France, upon the proviſo that ſhe ſhould never 
be married to the dauphin of Vienna, whoſe 
neighbourhood, in that caſe, would have been 


rendered too powerful for the houſe of Sa- 
voy. (9). 


| With reſpect to the form of theſe T reattes, 
there was no general one preſcribed ; but the 


© loco illius, dabit aliam de filiabus ſuis, prædicto filio 
« ducis in matrimonio, fi quam tunc habuerit liberam et 
« abſolutam: fi autem contigerit mori filiam ducis Bra- 
&« bantiæ, ſimiliter, ante carnalem commixtionem, ſi ipſe 
& dux Brabantiæ tunc alium filium habuerit, prædicta 
« filia domini regis, vel alia, fi quam hahuerit, illi filio 
4 ducis Brabantiz, matrimonaliter copulabiter.” (Chr. 
Butkens. Preuves des 'Troph. de Brab. 59.) The true 
though coarſe picture of manners which theſe Treaties ſet 
before us, will excuſe the length of the note. 


(2) Hiſt. General de Sav. Preuves. 188. 


parties 
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| parties concerned followed the rules of their 
municipal conſtitution, and regiſtered them in 

their chanceries, or cauſed them to be ratified 
phy their ſtates, according as the nature of their 
government directed. It ſeemed, however, 
on all hands agreed, that no Treaty of Mar- 
riage was abſolutely binding until the cere- 
mony had taken place, either in perſon, of 
by proxy 3 - or, as was held by ſome, till the 
” marriage itſelf was actually conſummated. 


As the pee of the world G not 
viſit, nor travel through one another's domi- 


nions, with the ſame eaſe as private perſons, 


the cuſtom of eſpouſing by proxy was fallen 
upon; by which ſome perſon, high in the 
confidence of the future huſband, was ſent to 

the reſidence of the lady, and went through | 

the ceremony with her at the altar, in the 
name of his maſter. Of this we have exam- 
*. ples, at leaſt as far back as the eleventh cen- 
tury, when in the year 1067, Alphonſo king 


Of Leon, is ſaid to have married a daughter of 


Wiles. the Conqueror by proxy. VE 


0 Mod. Un, Hiſt. 27. 209. 
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he neceſſity for conſummation was pled. 
ed (and with ſucceſs) by ChHarLes VIII. 
when he obtained the heireſs of Britanny 
from Max1MILIAN, who had not only been 
betrothed to her, but had actually eſpouſed 
her by proxy. It was urged to the dutcheſs by 
the agents of Charles, that her marriage had 
been celebrated without the conſent of her 
tiege Lord; © which defect, they faid, 
(though it would not evacuate a marriage after 
cobabi:ation and actual conſummation, yet it) 

Was enough to make void a mere contract. (s) 
This reaſoning was afterwards. ſet forth in a 
regular deed, or flate memoir, in which it is 
_  expreſsly laid down, that the marriage being 

* n mais non con "_; demeura aul. 0 


| MAXIMILLAN on a that occaſion began a a ce 
remony, which till then had not been gene- 
rally known. © The marriage,” ſays Lord 
Bacon, © was confummated by proxy, with 
a ceremony af that time in theſe parts neu; 
+. for ſhe was not only publickly contracted, 
but. ſlated as a Bride, and * bedded; 


(s) Bacon. Hen. VII. 48. 
t) Amelot, de la Houſfaye, ap Fred, Lechard I. 418, 


—” hl | 5 i 5 and 
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_—_ 


” 
= 
— 


TREATIES AND CONVENTIONS. 233 


and aſter ſhe was laid, there came in Maxi- 
6, milian s' ambaſſador with letters of procura- 
% gion, and, in the preſence of ſundry noble 
perſonages, men and women, put his leg 1 
« (ſtript naked to his knee) between the | 
« eſpouſal ſheets, to the end that that cere- 
« mony might be thought to amount to a can. 
« ſummation.” (u) As Maximilian, however, 

was almoſt in the neighbourhood'of his Bride, 
it got him (and not undeſervedly) the reputa- 
tion of a © cold wooer,” and at all events was 

the cauſe, as we have e of the ruptute of 

big marriage. iv). 


i 
! 
| 
; 
1 
{ 
| 
7 


As the laws which governed the marriages 
of the princes of Europe were thus of the ut- 
moſt conſequence to the ſtate of their poli- 
tics, ſo alſo muſt have been the laws which 
governed the rupture of thoſe marriages; and 
this, as there was no common court to decide 
between ſovereigns, muſt have been a matter 2 


OS — f ⁵˙ VA IE; — 


r . Ln ear 
— 


i 
9 


— — 


(u) Bacon. Hen. VII. 
(v) © They faid, (the friends of Ch. VIII.) that it was 
& an argument that Maximilian was a widower, and a coll 
« 7wooer, that could content himſelf to be a bridegroom by 


ce deputy, and would not make a little j journey to put all out 
« of queſtion.” Id. 49. 


af 
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of conſiderable nicety. The proceedings, 
however, upon it, were comparatively regu- 
lar, and add to the proofs of our point, that 
the laws of the nations of Europe were pe- 
culiar to themſelves, and dependent upon their 
| particular ſyſtem. 


We have ſeen in a former chapter (ww) that 
the Pope claimed to himſelf the juriſdiction of 
matrimonial cauſes, as falling peculiarly un- 
der eccleſiaſtical law; and it were endleſs to 

_ recite the vaſt variety of caſes in which he 

took cognizance of drvorces, either on account 
of the marriage having been contracted within 

forbidden degrees, or from other cauſes. 


Towards the middle of the fourteenth cen- 
tury, however, when the empire was declared 
independent of the Pope, this juriſdiction was 
ſhared with him by the Emperor, at leaſt as 
far as the vaſſals of the empire were concerned. 
In the Codex Diplomaticus of Leibnitz, there 
HE is a long and formal Letter of Divorce, award- 
ed by Lewis of Bavaria, to MaRGaARET 
| | dutcheſs of e and Joy mu a fon. of 


BY F Chap. XIII. 


x * | | Bohemia, 


- 
* 
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| Bohemia, which' profeſſes to proceed upon 


the principles of the divine lau, as explained 
by the moſt approved doctors. The cauſe for 


divorce was 7mpotency ; and the letter recites, 


that the Emperor had examined the matter 


with the utmoſt attention, both of himſelf, 
and by his agents, according to the deſire of 
che parties; and diſcovering that the ducheſs 

was {till a virgin, and the defects of her huſ- 


band natural and incurable, he pronounces 


(egi divinz conformiter, ſicuti certum eſt, et 
aſſerunt ſacræ ſcripturæ, ſive leges divinæ, 


atque civilis ſententiæ ſufficientes, ac compro- 
bati doctores;) that both of them ſhall for 
ever be divorced ftom all bond of matrimony, 
and be allowed to diſpoſe of themſelves, that 


is, their proper perſons, and all their goods, 
rights, and things, as well moveable as im- 
moveable, as either ſhall think fit. (x) 


The marriage, thus annulled, might have 
united the kingdom of Bohemia, and the dutchy 


of Carinthia, under one head: it was pre- 
vented by the ſentence of divorce ; and Mar- 


garet immediately afterwards beſtowed her- 
(0 Leibaits. Cod. Diplom. 154. 
| ſelf, 


eng — 
£4 , 2 992 
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ſelf, by virtue of that ſentence, upon REY 


- Margrave of Brandenburg. ()) Such then 
were ſome of the governing principles of 


thoſe laws, upon Which the ſtate of Sove- 


reignty in Europe, was made in a great mea- 
ſure to am (#) - 


"OF TREATIES OF SALE. 


A SECOND inſtrument of the lenstdn 
& dominion, was the regular and obvious 
one of Sale, or Exchange, ſo frequent in my 
n affairs of the world. 


ö 


5 Wich reſpect to this however, there were 


many difficulties, which the municipal con- 
ſtitutions of the different States muſt have 
e ee in the way. For though 


(5 Leibnite Cod. Diplom. 154. 

() Upon the ſubject of Divorces, the reader will recol- 
Be the advice given by Cranmer to Hen, VIII. o con- 
ſult the Univerſities of Europe, with reſpect to the Divorce 
which the Pope refuſed to pronounce. A corroborative 
proof of the union peculiar to the nations of that quarter of 


5 >; * 2 aller. 


* 


- TREATIES AND CONVENTIONS. 257 
after the inſtitution of property, every man 
vho poſſeſſed the ſoil, might barter his in- 

tereſt therein to another for a valuable con- 
ſideration; yet that inſtitution could not ex- 
tend itſelf over the rights of a free people. 
The government therefore of a particular per- 
ſon or family, which a free body of men 
might have erected, could not be transferred 
at pleaſure by that family to another: The 
conſent of the perſons to be governed, was 
neceſſary before the transfer could n 
take PACE: D 


Such Sale or- Exchange however lake: 
| legitimately be effected in States, the conſti- 
tution of which conſidered them as the abſo- 
lute property of the reigning family, and 
vwhoſe ſubjects were therefore in the nature 
of ſerfs, chained to the ſoil, and with the ſoil, 
liable to be ſold at will. 
The x great Felon of the Rows of dla, 
has carried the rights of particular families 
over their ſubjects pretty far, in his account 
of what he calls patrimonial kingdoms, which 
he conſiders | in the light of "ITY pro- 
Vor. * 8 . perty 


3 
X 
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perty. (a) Whether his account of Ger 
matter be well or ill founded, it is not here 
the place to enquire ; fince however the true 
ſpirit of philoſophical liberty, may have re- 
called men from the blind ſubmiſſion. which 
they formerly yielded to the deſpotiſm of one 
man, or one family; it is certain that the 
fact has fometimes exiſted; and the Deſpot 
therefore who received ſuck ſubmiſſion, en- 
Joyed it, or ſold, or bartered it away, like 
any other property which he poſſeſſed. : 


There are, however, few examples of the 
ſale of the rights of Sovereignty in the greater 
countries of Europe, the Conſtitutions of 
which were remarkably free; and they are 
confined chiefly to thoſe ſmaller provinces, 
which in ſome meaſure reſembled the ed 
eſtate of the . 


In 1 301 Theodorie 8 of Thurin gia, 


ſold the Marquiſate of Luſatia to Burchard, 


Archbiſhop of Magdebourg, for ſix hundred 
marks of filver with all its Inhabitants.— 
* ee cum miniſterialibus, Vun & 


00) Grotius deg B. et P. "Py II. 4 0 12. 21. 
- . * Man- 
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© Mancipiis, et alis hominibus eujufcunque 
® cnditionis in jam dicta terra commoranti- 


© bus, &c. (5) In the ſame manner in 1317, 
Dantxick, Derſchovia, and Sapiecæ, were ſold 


by the Margrave of Brandenbourg to the 


Grand Maſter of the Teutonic Order, for 
10, 00 marks, cum caſtris, caſtellis, vellis, 
Monetis, Teloneis, foris, cum Agris, cultis 


4 et incultis, viis et inviis, paſcuis, ſylvis, ne- 
4 moribus, lacubis, paludibus, venationibus, 5 


4e piſcationibus, borris, melleficiis cum omni 
'& utilitate et fructibus.” (c) 


In 133 35 the city and territory of Mecklin, ; 


were ſold by a regular Treaty of Sale, be- 
tween the Biſhop of Liege its Sovereign, and 


the Earl of Flanders, for 100, ooo reals of 
gold and fealty reſerved. (4) About the ſame 


time, the city and county of Lucques, were 


fold by John of Luxemburg, king of Bohe- 
mia, to Philip of Valbis, for 180,000 flo- 
rins; (e) and ſeveral years afterwards, t the 


uebi of F e was ſold by the 5 


(% Du Mont. 1. 330. | "46h Id. 1. 365. 
(4) Preuves des Troph. de Brab. ap. du Mont. 1. 164. 


(e) Du Puy. Droits du Roi F. C. ſur e Etats, bee. 
p. 79. 


6 2 Duke 


— — — 


— — 
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Duke of Silefia, to the King of Bobenis for 


2000 marks. (/ The poſſeſſion of Avignon 
by the Popes, ſo celebrated formerly, and 
which laſted till our preſent days, was origi- 
nally owing to a ſimilar deed of ſale; CL E- 
MENT VI. having bought it of JANE -- 
of Naples, and Counteſs of Provence, for 80,000 
florins. . ä 


The full nate ats, which g gave men a 
title to ſell their dominions outright, was at- 


tended with the conſequent title to mortgage 
the temporary enjoyment of them; and this 
was the caſe with ROBERT duke of Nor- 


mandy, whoſe religions and military ardour 


for the firſt Cruſade being repreſſed for want 


of money, (no zewes, ſays Speed 20 his coffers} 


he was induced to mortgage his Dutchy for 


6,666 pounds weight of ſilver, to his brother 


William, and gave him A en of it before 
his departure. (0) 


Tho pores aue while in actual poſſeſ- 


ſion, conferred at the ſame time, the right to 


| 5) Du Mont. Corps. Dip. 2. 155. e 
(&) Leibn. Cod. Dip. 200. Hg 
"0 Speed. 441. | 


nd 


fell 


\ 
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ſell the reverſion. In 1479, Lewis XI. 
whoſe' eye had been long fixed upon the an- 
nexation of Britanny to the crown of France, | 
upon default of male offspring in Francis II. 

bought the rights of the houſe of Penthievre, 
the next male heirs in reverſion ; (7) and 
fifteen years later, his ſucceſſor CHARLES VIII. 
purchaſed the right to the whole Empire of 
Conſtantinople, The famous BajazerT, had 
long been in poſſeſſion of this illuſtrious rem- 
nant of the Roman power; but ANDREW 
PALEOLOGUS, the nephew of the laſt Chriſ- 
tian Emperor CONSTANTINE, was con- 
ſidered by the Chriſtians as the rightful heir 
to the throne. This prince, who lived in 
exile in Traly, and knew the chimerical views 
of the King of France; ſcrupled not to part 
with an imaginary title for a real poſſeſſion. 
He therefore entered into a regular Treaty of 
Sale with the Cardinal De Gurt, by which he 
| parted with all his right and title to the Im- 
perial crown in favour of CHARLES, upon the 
following conditions : That the King ſhould 
align him an annual penſion of 4300 ducats, 


and an x eſtate in lands, either in France or 


4 (i) S 1.494. | | | 
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Ttaly of 5000; that he ſhould give him the 
command of one hundred men at arms; uſe 
his good offices. with the Pope to continue 
his penſion. of $8000 ducats; and eftablich ' 
him, ufter the conqueſt of the Empire by Charles, 
in the deſpotiſm of the Morea ; for which he, 
 Paleologus, was to ſend him annually to Con- 
ftantinople a white horſe. by way of homage. (4) 
This Convention was drawn up by two No- 
taries, and ratified by the King, who in con- 
ſequence of this purchaſe, appeared at his 
_ Coronation at Naples, cloathed in the orna- 
ments of the Imperial dignity, and made no 
C ſcruple of profeſſing his deſign to proceed 
againſt Coy/tantinople, fortified with the double 
title, with which the common rights of Chriſ- 
tians againſt Turks, and the purchaſed rights 
of Paleolagus, would thus inveſt him. (/) The 
whole purchate and the conſequent conduct 
of Charles, are inſtances of the Law of Na- 
tions, ſingularly operated upon, by. Treaty 
and geren. 


Th this wag, (on account of the des | 
| of the maine which governed it) I might 


* Garnier, 2, 429. (!) Id. Pg 
alſo 
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alſo refer the cuſtom. of alienating dominon 
Do of Gift. Inſtances of the firſt mult be 
frequent in the reader's recolleQion, and the 
ſame power which could diſpoſe of the whole 
| Sovereignty, had almoſt of courſe the right 
of altering the ſucceſſion. Thus CHARLES II. 
king of Sicily, and Count of Provence, in 1 308, 
ordained by will, that the male heir, though 
farther removed, ſhould ſucceed to the County, 
before the female, though nearer do the com- 
mon flock. (n) Adoptions alſo, which ſome- 


times conferred very important rights, and 


gave birth to conſiderable revolutions, took 
their origin from the fame ſource. The claims 
of CyarLes VIII. upon Naples in the 
fifteenth century, and the celebrated invaſion 


of that country in conſequence of them, were 


ultimately founded upon the Adoption of 
Lewis, Duke of Anjou, by Jans IL. Queen 
of Naples, in 1380 ; and the rights conferred 

by this adoption were, as might be ſuppoſed, 


| kid before all Europs by a Glaus and public 1 
Deed. 60 > | | 


Of Deeds of Gift there is a "remarkable caſe 


(e) Lribnitz, Cod. Dip., 37. (e) See Ldibnitt. 237 
8 4 1 in 
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in the kiſtory: of. Dauphiny. That province 
had become an independent State in the con- 
fuſions which took place after Charlemagne. 
In conſequence of the then allowed rights to 
_ create Kings, the Emperor, LEwIS V. in the 
fourteenth - century, created the Dauphin 
Humbert, King of the kingdom of Vienna; to 
vhich he added the ſingular privilege of diſ- 
poſing of his ſovereignty at will, whether 
_ during life, or after his death. It was by 
virtue of this conſtitution, according to the 
writers on the Droit Public, that Humbert, 
in 1343, ceded his dominions to Philip of 
VALoIs, by a ſolemn Deed of Gift. (o) By 
a ſimilat Deed, and upon a like principle, 
the Emperor Henry VI. had inveſted Richard I. 
of England, with the antient kingdom of Ar- 
ler; and Baldwin, Emperor of the Eat, imi- 
tating this illuſtrious prerogative, conferred 
upon the Duke of Burgundy, in 126 5, the _ 
You. e 0 5 or 


(e) ph: Droit. pub. hemd 1. 541. Henault. 
| Hiſt. Chron. 1. 315. there were three Treaties concerning 


this tranſaQtion one in 1343; one in 1344; and the final 
one in 1349. Humbert retired into a Convent. The Deeds 
are in Leibnitz. Cod. Dip. 158. | 

() Heconferred it & conſiderant et veant le bach Þ aner, 


& le profit, et Favanceme nt qu nos peut venir en Empire 
1 * cc de 
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ki OF TREATIES OF PROTECTION, * 


IT) was alſo by: u a poſing Con: 
ventions, that particular States veſted- in 


' others, certain high powers, which gave 


them conſiderable privileges with reſpect to 
the parts they were to act among other 
States, though it did not altogether deſtroy 

their own Independence, or take from them 
the poſſeſſion of their internal government. 

This was what was called an UNEQUAL AI- 
LIANCE, by which a ſmaller State often 
parted with the height of its Sovereignty, to 
ſome one more powerful, in exchange for the 
protection and conſequence which it might 
derive from the name and ſtrength of the, 
other. In this caſe, the greater State took 
upon itſelf the charge of defending the 
ſmaller, and acquired in return à right of 
interference in its political affairs, and hence 
another e © cauſe for action n the 


64 de Romanie, * noble Baron Hugue duc p% Bour- | 

« goigne. „ Perard. Rec. des pieces curicuſes, ſerv. A 
Hiſt. de Bourg. 508. For other caſes ſee Du Mont. 1. 
288, 337, 362. Recueil des Traitez. 1. 177, 185, 430, 
5 3 Kc. Lan. 220r 382. 


"i 


c. omnibus, &c. Sciatis, quod ſuſcepi- 


* ere, et homies ſuos, Ft probibemus ne 


vamen; quia ff quid ei ' forisfattum JT, id 


acknowledged others to be their ſuperiour 
lords according to the feudal rights, and volun- 


of the King of England in 1205, became in 
1262, bis abſolute „ae and liege man, * a 
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theatre of Europe. Of this we : hare an ex- 
ample, in the ſhort, but elear and preciſe 
terms of the convention between John, King 
of England, and the King of Man, in 1205, 
preſerved in Rymer. It runs thus ; © Rex, 


mus dilectum conſanguineum noſtrum, Re- 
1 ginaldum re gem Mannie, in cuftodiam, pro- 
tectionem, et defenfionem noſtram, et omnes 


& quis ei, vel ſuis, inferat injuriam, vel gra- 


e nobis ham Putabimus.“ (9) 


{ | Hl 
- Of this fort alſo may be conſidered all 
thofe Deeds by which many ſubordinate States 


tarily did them homage, and ſwore fealty, 
although originally they might have been in- 
dependent of their power. The ſame King 
of Man, who was received into the Protection 


600 Rymer, J. 137. See alſo 2 Gimilar Convention with | 
the . of Connaught, Id. 1. 189. 


. 1 ſpecial 
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| ſpecial Convention, the production of which 
was to teſtify it to all the world. () The 
well-known ſybordination in which the Re- 
public of Genoa from old times exiſted with 
reſpe& to France, may be attributed to the 
ſame ſource, There had been many preten- 
Hons in the former Crown: to the Sovereignty 
of that State, owing to a voluntary ſurrender 
of it, which in 1458, were all ſolemnly con- 
firmed, by a deputation for that purpoſe to 
_ CrarLes VII. who received the oaths of 
fidelity from the Doge and the Senate; eſta- 
| bliſhed the Duke of Calabria his Governour, 
and took poſſeſſion of the citadel; in return 
for which, according to the Treaty, be under- 
took to defend them from the attempts of 
| Alphonſo King of Arragon. („) In conſe- 
quence of this unequal alliance between the 
Sates, the Kings of France had a conſtant 
legitimate pretext for interfering in the affairs 
of Italy, as far at leaſt as the State of e 


Was pere. 


(7) G Cbriſi ſidelibus, &c. Reginaldus, rex 
Inſalarum, &c. Sciatis, quod deveni homo legius, ] Domini 
Regis Johannis, &c. Et in hujus rei teſtimonium hanc 
cartam meam, inde feci. Id. 1. 1 50. 
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Io the ſame part of the law before” us may 
alſo be attributed, the Sovereignty of Elizabeth 


1 England, as protectreſs of the Dutch Com- 


mon Wealth; in which character ſhe poſſeſſed 
a permanent ſeat in the Council of State; 


Was it the head of the military force of the Re- 


public ; and without any cauſe for war, or any 
natural connection with other powers, became 


as an auxiliary of the Dutch, engaged in the 


capacities of friend or enemy, with almoſt ** 


Og per 05 i 


of DEEDS OF RENUNCIATION. 


Br as the rules by which Sovereignty 


and dominion were alienated among the na- 


tions obſerving ſuch cuſtoms, made theſe: new 
rights appear an innovation upon the old; 


it became neceſſary, for the arrangement of "I 


future claims, that alienations ſhould be as 
public among them all, and as clearly, ex- 
preſſed as poſſible. In addition therefore to 


- the ſolemn deeds, by which the articles of 


(%) Camden. ad. an. 15835. 
| agreement 


Rx 
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agreement were exhibited; chere were other 


_ deeds often drawn up, which were a kind of 
ratification of the firſt, and by which a public 
Renunciation was made, not only for the party 
concerned, but alſo for his poſterity, of all 
thoſe rights which were bartered away. 77 


The cuſtom of renouncing by FER Ch 
vention, pretenſions which might otherwiſe 


have been aſſerted, is very antient in Europe; | 
and was wiſely adopted by the Law of Na- 


tions, as a proper mode of ſettling diſtant 
claims, and getting rid of difficulties that might 
be perpetually embroiling the different States. 


As the cuſtom of appeal to one another by 
manifeſto and memorial had now grown 
pretty univerſal, and the treaties! that were 
made, were matters of record; theſe treaties 
of Renunciation, and the publication of them ; 
to all the world, became, it was ſuppoſed, a 


ſufficient depoſit of future arrangements. They 
were thus preſerved, as it were, in the Chan- 
cery of . () and the various nations 


a 90 The common addreſs of theſe Treaties was, Omni. 
bus Chriſti fidelibus, &c. or ad univerſitatis veſtræ noti- 
tiam volumus pervenire quod. &c. or, noverit Univerſta: 


. e Du Mont. & Leibnitz. paſlim. | 
looked 


4 
a. * 
” 
——— — — — 
—ͤ— — — 


W drr of Ka, 


booked to hem, —— baſes of their 
political conduct, and the güde of their legi- 
timate claims. The ſecurity it muſt be owned, 
. was not of the ſtrongeſt, and power did not 
fail to-break it down but too frequently. Tt 
was however the only one-whict the inde- 
pendence of Sates could admit of; when- 
ever juſtice prevailed over ſtrength, it was of 
 fuſicient force; and Wherever it failed, the 
power of the moſt regular tribunal would 
D ede en e 


In the proceedings concerning the ſucceſ- 
century, we have a full example of Renuncia- 
tion. In the year 1376 Lewis X. King of 
France and Navarre died, leaving but one 
child, the Princeſs Jane. The conſtiution of 
Navarre veſted the kingdom immediately in 
JANE ; but the ſucceſſion of France was diſ- 
puted by the next male heir PIII V. At 

that time the Salic law concerning the ſucceſ- 
ſion, was not ſo well underſtood; and the 
Duke of B urgundy, the guardian and next of 
kin to the Princeſs, raiſed a conſiderable party 
againſt Philip, in which he was joined by the 
latter's own brother, the Count de la Marche. 
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The matter was compoſed by treaty, a valu- 
ahle conſiderations was paid to FJaur for the 
rights which ſhe migbt poſſeſs over the king- 
dom of France, and which the eonfeſſedly 
had to the kingdom of Navarre, and a regular 
and folemn renunciatrion of all thoſe rights, 
was made in her name by the Duke of Bur- 
gunch. (v) This treaty only extending to 
Philip and his iſſue, and that Prince dying 
Without children, a ſimilar one, atttended with 
a ſimilar renunciation, was made between 


Charles IV. and the ſame Duke. (w) 


* 


But one of the moſt important inſtances f 
this ſort of cuſtom that occurs in the earlier 
ages, is to be found in the twelfth article of 
the TREATY of BrETIONY, which ended 
the long wars of Edward HI. in ſupport of 
his claim upon France. By that article it 
was agreed, that two mutual renunciations 
| thould be made by the families of France and 
England. King John and his eldeſt ſon, were 
1 renaunce for ever, all elaim to juriſdiction 


(v) Treſor des Cw ap. * 4. 315. Leibaitz. | 
Cod. Dipl. 70. 
(w) Preuves de PHiſt, d Evreux. ap eund. _ 1 
and 


= 1 or 


and Sovereignty as Lords ENTITY ores 
all the places ceded by the treaty to Edward; 
_ who, in like manner, with 
Wales, was to renounce on his part all rights 

and title to the crown. of France. (x) Theſe 
of France, who ſent a formal Deed of Renun- 
_ ciation to Bruges, in conformity to his agree- 
ment; though, a according to the French hiſ- 
torians, his example was not t followed by 


Sg) 
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IN the laſt om Treaties ———_—_ 4 5 
change among the ſovereignties of Europe, 


the Prince of . 


in conſequence of the various federal alliances, 1 = 


of which they were the immediate, and. in- 
coals the ſole inſtrument. 


Y 


4165 Was — their means, ig the nations 
of the world were made to underſtand in in form, : 


00 Ru 6. 179. Pn X | 
(3) - Actes M.S. de her e du Tr. de Bret, Villar. 1. 234- 
Da „ - | 88 1 4 5 £ .that 


Le 
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- tht a new State was introduced among Aba; „ 


0 


and therefore that the members v 


ner therefore a number of ſmall Communities, 


or Provinces, beingz euch of them; Sovereigh 


within themſelves, might unite their Sove- 


reignties, and become one power; and the 


Confederation thus formed, might through 


the ſame inſtrument; receive within its pale; 
. _ other Communities which choſe to join 
it. Even private individuals, (could we ſup- * 
poſe any number of them to be found who 
= had not yet entered into ſociety,) might thus > 
by Convention, form a body politie; and as it _ 


was by the means of Treaties among one ang. 


ther, that theſe leagues were firſt effected; ſo 


alſo, it was by Treaties with other States, that 


£ their union was ame. to be n pe. 


er Ap nate b 
«3 > % - a 8 4 : "4 8}, + if 7 % XX 
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| ot. all this: we e have HSE in the ages W 
beben us; the moſt illuſtrious of which are 
- the confederation of the GERMAN STATES, 5 


bf the Swiss Caxroxs, and * "wiſh was 
N the Terre H= <NSB. © Ft 


* 
n 5 
; ' we oF 3 
3 s ** 1 


ich had 
coaleſced in the alliance, were henceforward to 
be viewed under a new relation. Iii this man- 
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It is. very true that the firſt of ; theſe, wu 


I. 8 for a long time one integral nation, (if 
I may ſo term it,) the Sovereignty of which 
was poſſeſſed undivid 
> who was at the ſame time by election 5 


by the King of Ger- 


of the Romans. But it is well 


. known that by degrees, it ſplit into a vaſt 
variety of States, all of them ſovereign within 
| themſelves, though united into one great 


federation,” with an elected King for their 


: : 


head. The baſis of this Confederation, is a 
Pure DID, known by the name of the 

Gor DEN BULL ; which fixed the exact rights | 
of che different componen md an- 
nounced to all the world, the places they 
were to hold in Europe. From that Deed | 
__ therefore, explained and enlarged alſo by . 

numberleſs important T reaties; the integral 4 
authority of the firſt kings was kn 


States, 


won to be 
divided among a number of inferiour Sove- 


reignties, which all other States were accord- 


ingly bound to acknowledge as ſuch, unleſs 
2 candor fs _ 


en 


ith the ne manner it was, that the Shoes . 


| ConrezRaTION aroſe ; 3 which however, 


3 2 
. as 
4 
1 
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as is well known, was rather an Alliance of 13 
Confedbratinns, than one general coalition of 
all the Helvetie States. One of the earlieſt 
| inſtruments of union that was entered into by 
this celebrated and intereſting people, (1315) 
purports to be an alliance almoſt between the 


individuals themſelves of the contracting 
Cantons; the Deed running (though collec- 


| tively) in the name of the Peaſants only, : 


« A cette cauſe,” fays the record, Nous les 


* Payſans d'Ury, de Schwitz d Under 


« alden, falſons a ſcavoir,” &c. (2) In 
the next alliance, which was with the Can- 


ton of Lucerne; by the three Cantons already 
united, (1332) the ſtyle is preſerved; and 
dhe Deed purports ſtill to be made by the 


Peaſants above mentioned, though Eucerne 
aſſumes the dignity of a State, under the 


Name of Advoyer, C onſeillers. Bourgeois, (a) 


In a third Deed, which took in Zurich, 1351) 


the three original Cantons quit the appella rt 


tion of Pegſants, and appear as one gate in 


conjunction with Lucerne, under the com- 


mon government of Advoyer, Conſeil, et Bour- 


- IA hy * 


n 050 In a fourth ne, with ee 


(20 Ten Codex, Dip 69. wel 10 rer, 1 
„ Id. * | 8 
Ta 


(1353) 
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(01 3 Ho in dich: the three c and - 
alone, (che State of Lucerne not entering 
into it,) they return to. their original: ck. 
racter of a Ke "Th 


iti 1s. CY t point. out to. "the ara 
_ it was through the operation of theſe 


= Treaties, | that the Sau fs Peaſantry erected : 
. themſelves into independent States; and that 


from the Treaties which were afterwards made 7 


With them by other powers, their Sovereignty 
came ultimately to be acknowledged. 2 


But the moſt . Sunple fs a new 
and powerful State, ariſing out of the federa- 


0 tion of a number of ſmaller communities by 


Treaty, | is to be diſcovered in the famous 


Alliance, called the HANSZATIC LeAGUE., . 


* 


The nature of this > INS nes de- 


elopes principles which were. unknown be- 
fore in Europe, and probably in the world; 


and the whole of its Conſtitution. diſcovers to 


80 Au nom 40 Dieu Amen Nous asche 6 et les 
NN de la ville de Berne en deſert, et les Amans 8 


: Payſans &Uri, &c. ſcavoir faiſans, &c. (Id. _ Fora 
ae of the Swiſs Alliances ſee Heiſs. 2. ch. . = 


a" 
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1 us a refinement which was attended with ſuch 

important conſequences, that it is wonderful 
that uren 47 bacon have RU it to 
1 _ 


- The aſſociation was, ir Ti ar 0 call 1. 
arti ficial, It - exerciſed the rights of Sove- 
reigniy, and for a long time took its rank 


_— the States of the world, thou gh com- 


poſed of members, which were ſo far from 
being independent themſelves, as actually to 
form ſubordinate parts of other Empires. A 
few#of the cities were indeed free and Im- 
perial; but Hamburg itſelf, the richeſt and 
moſt important of them all, had been entirely 
dependent upon the dutchy of Holſtein; and 
even long after it had bought its liberty of 
Denmark in 1225, it was allowed no ſeat in 
the Diet, and of courſe could not beat con- 

n as a State of the en, 0 15 


Thie 5 13 . was 3 
bee for mere commercial purpoſes ; ; " and 


" (4) pfeffel. Droit pub. Allemagne, I. 378. Za 
(e) See the account of the various privileges OD ta 
them by different Soverei >... | HOI De Rep. 


n C. 5 1 | 8 e 
55 8 dhe 
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the | immediate object which brought TIM, 
together, WAS the defence of their trade trom 
the Pirates chat infeſted the Baltic. The ac- 
compliſhment of this important end, and the 
long ſucceſſion of wiſe meaſures which were 


afterwards purſued, contributed ſo evidently 


to their proſperity, that they received almoſt, 


© daily acceſſions to their alliance in all the 
principal trading cities of Europe. Excluſive 
of the: cities of HAmBurGn, Log Ec, and 


1 2 (which as they were the founders, 


ey are now the only remnant of this 
i Aſſociation, Places the moſt remote, 
and the moſt: important, in various countries 
' of Kurope, joined intereſts with, and were 
teteived among them. Eighty of the moſt 
E cities of Zermany, formed the baſis 
of the alliance; France furniſhed it with 
Now St. Mate, Bourdeuux,  Bayotine, and 
"Marſeilles Spain, with Barcelona, Seville, and 
Cadiz ; the Low Countries, with Antwerp, 


Dort, Amſterdam, Bruges,” Rotterdam, Offend 


and Dunkirk; Ituiy, with Leghorn, Maſina, 


and Naples ; ; Portugal, with Liſbon ; os 7 


g, with Lonpos. ( V. a 9 82 90 el 


5 . 1 7 Hei. Hig de Emi, 2. 303. 
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moſt opulent of the Union, were Angly under 
the control of various powerful Soveteigns, LR 
though taken colleftively, auen formed a an hed 
tenſive and rene _ | W 
A power ſo tienes as this: e | 
could! have ſupplied; would have been by far 
| the moſt formidable maritime force which 
che world had known, had not the rights of 
others, ſo evidently denne with almoſt 
every one of its individual memberz. Not- 
withſtanding this however, and the definition 
ol it that has been given by che author of the 
OS de la Mer, (which. confines i it 10 a 
* participation - of privileges, " granted y 
M « ſeveral Kings and States; (g) it carried its 
views far beyond the bounds of Commerce, 


and flouriſhed as a Sovereign Power, or. att -- 1 
leaſt exers;/ed Sovereign Rights, till the middle 


of the fifteenth | century, with confiderable % 
ag and 1 88 I 


i 


From what has _ ſtated concerning. 3 
2 of the component parts of this 


1 and the annihilation | to which it 


0 Coutumes de la Mer. 180, „ 
J 


e ANFLUENCE or 
Was a ome tarily fabjec, 1 ag 
„ policy, or even the caprice of other Sove- 

reigns might determine; it may appear in- 
4äaKkgcseccurate to have. mentioned this Confedera- 
ton as a Stare. It has indeed been aflerted 
in form, by an author of the laſt century, 
dat it was merely ſuch an Alliance, as many 
os Commercial Companies have exhibited ſince; 
that it never conſtituted a Republic, or State; 
and cauld only be conſidered as a Society of 
. Merchants, not of .Sovereigns.; (4)- as a proof 


1 of Which, if the Treaties they have made with E 
France; and England, are examined, they, 


| 
| 
| 
| 
| 
WE. Y will be found, he obſerves, to relate ſolely ta 


the confirmation and en of Certain, Pri- 
9 weden dad ingapnittes 00 
| * (b) PROF as ce qui en elt, 1 Hal | Temonigue n 2 ; 
Fo fJatnais fait un Zrat, ni une Republique;—ne pouvoit etre 
_ - conlidets que comme une Societẽ de Marc hands; ou tout 
plus que comme Jes Compagnies qui ſe ſont formees 
pPosour les deux Indes dans les *Proyinces Unies. — Etant 
compoſce de villes, qui etoient la pluſpart municipales, et 
| qui ravoient point de marques de Souverainet# du tout, | 
mais dependoient de Princes qui les gouvernoient comme 
leurs autres Sujets; elles ne pouvoint faire entre elles 
qu'une Societẽ de Marchandn % nen = Aly de 


-- & - 


' $ouverain 2 A Souverain, 


| Wicquefort, de PAmbaſſad, L. 7, 8. 24 
| 0 ) Wicquefort de PAmbaſſad, Ib. f 
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| This is the opinion of Abraham . queff —" 5 
: 2 the purpoſe of his aſſertions, and hig 
reaſoning, is to ſhew, that not being Sove= 
reigns, they had no ri ight to ſend Ambaſſadors. 
The caſe Which gave occaſion to his enquiry, 
Was ſimply, whether the words. Ambaſſader. 
| Deputies, which deſcribed ſome of their agents 
in their credentials, gave them abſolutely the 
character of Ambaſſadors ;, and it was deter- 
mined by the Court of France, where the 
5 queſtion aroſe, (1645) ;that. they did not. It 
does not however apply to the point in queſ- 
tion, and [ have mentioned it merely: i in order 
that | we 0 examing a LIST this babes . 


; = ; 


4 


We n * nie chat the Con- Fw 
Fra of the Hanſeatic League was a re- 
| markahle one. It was ſo much ſo, that were 
i abſtracted from a number of ſtrong facts 33 
= their hiſtory, we ſhould not heſitate. to 
agree with Wicquefort. Thoſe facts however, | 
fo completely, and fo frequently denounce | 
the actions of Sovereigns ; and paſſed off ſo 


8 entirely without conteſtation upon that 
ground; that a very curſory view. of them 


e oblige us to o admit, . if they actually 
„„ Were 


* 


1 0 FEEL they were at EAN in the 
aa d of all the __ of I” 


. mrburex „ 


I 1 3665 war tai out binden Wee 
as Denmark; WatDemar III. King of 
the latter country, made a deſcent in the 
Hand of Gothland, and plundered the rich 
a of Wiſhey. As ſome of the Hanſe Mer- 

' chants were involved in the ruin, (as it ſhould 
ſeem without redreſs,) the League in revenge, 
3 all the ſhips and effects of the 
Danes, that were within their ports, and de- 
clared war in form upon the King. (4) Into 
7 this war they drew y alliance, the King of 
| Norway, the Dukes of Mecklenburgh and 
Holſtein, and ſeveral other Princes. And 
after various ſucceſs, and a ſhort peace, the 
war broke out again; and was reſolved upon, 

After a folemn deliberation held by the deputies of - 
eigbty of the cities, who met in Congreſs for that 
5 e in * (/ ) In ne of 8 | 


( ae ea Gethlandia 8 omnes . | 
maniæ Civitates, præſertim illas ſeptuaginta Capitales, 

quæ, miſſis legatis, hoſtilia VALDEMAR®, ob direpte corum 

9 1 omg V. e, nuntiabant. 


OObaus Mag, Lib, 16 | b 691. . 
00 Mbd. Un, Hiſt, 5 102. . x 15 
| © = Np | $ they | 
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t0.make-a e and yield to them che iſland 

fixteen years, by way of 5 

| imburſement. (n) The Treaty was ſworn 
to, and W by a ae of conven] 


of Schonen 


̃ ces. ko, 


In A feconth century, we * Well a 


; Ones in much more important, though leſs 


ſucceſsful operations; in which the rule f 
their conduct ſeems to have been founded, 
not {© much upon A iN as een 
. e e PER! . 


The Kings of | Divi had a Wan the | 


Deſpots of the North, and the great bulwark 


| between them and the Yandalian cities, (as 5 


the Teutonic Hanſe were ſometimes called) 


Was the Dutchy of Hb, Nein. ERIC of Den- 

mark, having nearly overwhelmed the Prin- 
- ces of that Country, the City of Hamburgs 
repreſented to the League, the importance of 
5 oppoſing his progreſs, and the neceſſity of 
" OE: the balance between them, Wo con- 


s 1050 Reid. % 343. a 0 Mod, Vn, Hiſt - 20. 203. 
l : ſequence. | 


of 
j N 
1 


; 
1 
4 
| 
| 
1! 
l 
" 
1 
| 
1 
| 
1 
* 
| 
| 
| 


284 N mrLUENCR or 


8 ds = lde they allied themſelves with 3 
Folſtein, but firſt ſent Deputies to ERIc, 
wh i in the name all the Hanſe, exhorted | 
him to peace; which being refuſed, they once 
more deen _ e ri My Is eee 


war. (o: ES 76.6 


8 = i? Mod, Un. Hiſt, yy 148. 155. 


. 


In che evurſe of ds war, te font a ect 
8 Denmark, compoſed. of more than 


_ two hundred ſhips, having twelve thouſand 


land forces on board ;{p) and the Enperor, 


who was the ally of Eric, having it in his 
Bo power. ta, put them under. the Ban of the 
Empire; they publiſhed a manifeſto ſetting 
forth that they had declared war in Alger of © 


Mt Tights 850 enten, 


Hoſtilties — at 1 — an 5 — to, | 


| ofter baving Laſted nine years; and the peace 
Was agreed upon in a regular Cangreſi, 8 
_ - which the Deputies of the Hanſe YO: as 
© Þ the Allies of Fein, 60. 5 Þo 


* 


. 1 own, that i in theſe operations, Ican 


* nothing. but the conduet of the mol 5 


es Mod. Un. Hiſt. 244. ” p) Heiſs, 2. 30 


i reguley 


5 i j 


„ 3 Sovereign Power; „ and there is no 1 
ternative but to pronounce the Hanſeatic League SN 


+ 
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to have been either Sovereigns or Freebooter, 
The manner in which they conducted them- 
- ſelves, however, is decidedly · in favour of the 
firſt; ſince Declarations of War; | Treaties of 2 5 
Pare⸗g 3 Manife eftoes ; ; Alliances with Princes, . 
and the Guaranty of legitimate Sovereigns, can 
hardly be entered into, except by * who 
are. e legitimate Sovereigns themſelves. 5 ” 


af 


here n many Ger tanſactlon, of a 
nature indeed not ſo decided, but which all 
of them in like manner take their riſe from a 
ſuppoſed Sovereignty in the league; and by 
the fifteenth and twenty-firſt articles of the or- 5 
dinances agreed upon in their aſſembly held at 
Tubec in 1418, they exerciſe the power of 
corporal: puniſhment, of Ts ens and 
even of life and death. 0 ieee 


» 


Rs 


Ont a 1 2 
* 


60 ce Nis arma, 44 aut aws belies bee. | 
c piratis, prædonibus, homicidis, et talibus malitioſis ven- ä 
dito, ſub pena vitæ. Leibnitz. Cod. Diplom. 313. 
If any of a ſhip's crew alſo refuſed, when in diſtreſs, to affiſt 
. | 5 RT 8 


gs 


ow wert une or 


Thus ok then for the more loa 
155 adv of Sovereignty exerciſed by the Hanſe. But 
if we alſo inſpect the Treaties alluded to by Wis 


very different from the ſtyle of ſubordinate 
contracts, or were charters, which mult have 
| | been uſed, had they been ſimply, as he ſup- 
+ poſes, a Gud, or Fraternity, (and nothing 5 
N fipuleting for Ha pgs” 


In the firſt — Nena the eite ſk 7 
je matter of the Treaties is, as we may naru- 
rally imagine, concerning commerce, yet the lan- 
guage of the contracting parties is that of 
Sovereign. The characters of the agents on 

both ſides who made the Treaties, are de- 
ſcribed in texms exactly ſimilar; and the 
powers with which they were inveſted, relate. 
to things in which Sovereigns alone are allowed 
to interfere ; ; in additign. to which, the very 
5 titles 


in in preſerving * carg, 0 chat ite came to o be nee trough 2 


quefort himſelf, we ſhall find the ſtyle of them : 


Tune, nebulones 8 et in carcerem adduci Ae . 


in quacungue civitatę illi deprehendi poterunt; atque tune 
per integros quatuordecim dies, non aliter quam aqua et ſolo 
pane faturentur ; ſaltem ad neceſſitatem vitæ ſuſtentando, | 

ut in honeſtate fidelitas eo rectius conſervitur. (Ibid.) 
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1 titles of the deeds import them to be, what 


none but Sovereigns can have the power to 


m e, namely, Treaties of Peace. 4 85 


; 


9. 


5 a een of this, we need l only ſet bore; 


| the language of the Treaty of Utrecht, made 
5 between Edward IV. ao the 2 Feb. 29, | 


| 1474. 


* 


| 1 is called a 75 reaty of Pater 8 the 
King of England and the Hanſe Towns, (() 
and the Plenipotentiaries who made it are 
thus deſcribed : W. Hattecliffe, &c. Joannes 5 
Ruſſel, &c. W. Roſſe, &c. Oratores, Comm! if 
Jari, Procuratores, Nuncii, et Deputati noftri, in 
civitate Trgjectenſi comparuiſſent; tuncque et 
jbidem, cum Hectabilibus et circumſpeckis virig, 
Domino, &c. &c. &c. Communitatum, | 


Civitatum, et Oppidorum, Hanſæ Teuto- 
nice, Oratoribus, Nuncis, Procuratoribus, 


una cum aliis ſibi adjunctis, particularium 
civitatum, &c. Oratoribus, infra nomina- 


. 


; (s) Aitzema, Aff. d'etat et de guerre. 4. 389. 
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FO upon this: we 1 chat the | 


4 only difference between the titles of the agents 
of Edward, and thoſe of the League, is the 
ation to the former, of Comm ſari & De- 


putati, w which are of little conſequence: for 1 it 
1s. well known to all thoſe who have looked 


into antient Treaties, and the credentials of 
Ambaſſadors, that the word OR ATOR was in 
5 old times the deſcriptive title of the agents 
of ee in the exerciſe of their func- 
| Lions. 0) F me” 


FB . ” 
* 


he . ales. on to "a that ele Ora: 


 fores had met on both ſides to deliberate, de 5 


. viis, ac formis, quibus 45 Herentiæ, lites, 
Suerræ, muri, et at ſcordie, inter homines 
partium prædictarum, motæ & Ae 0 


knaliter e &c. Poſſent. 8 


9 


"That, 1 in de 80 of this, p ae 4466 . 
autore, pro pacificandis et abolendis 4 Mt | 
Wie 2 5 e &c. Ce. Is 
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& 4: : 
3 7 
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Aique pro 1 et * FO 
et 8 25 homines NN NR Oy 
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lowed (and it has never. been deni ed) that 


intercuſſum, mercandiſandi, Ke. they n 


| agreed upon a certain Convention, vice, auto- 


ritate, et nominibius fuperiorum, pro ſe kan. 


| ION et n. e Te. Te." poles 


„B is a 8 ſs. 3 * of tr 
agents of Sovereign Powers, that if it is al- 


the Hanſe Towns bad a right to make uſe 


- / 


of it, I cannot . conceive it commonly con- 


tent to deny their Sovereignty at the ſame 
time. The legitimate mention of Wars, mu -, 
ries, and. diſcord z of | the inſpiration of Heaven, 
as prompting them to peace ; ; and of Or 


xe and ſubjetts, who were to be bound by 


che Treaty they were going to make; are all 
proofs of the Point too e to need 78; 1 
. comment. , 1 7 8 


— 


: 
=» 


Such, K is a vary: 8 view. of this — 
brate Aſſociation, under a light in which it 
has not oſten been conſidered, and which be- 
thy utmoſt refinement in Hon: on- 


8 o 
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5 4 priſtinam amicabilem, et mutuam commu- 
nicationem, et converſationem; eee 


— 
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- ventions which permitted ſuch a 3 
to exiſt; for it is certainly no incurious part 
= the Wee of the European nations, to ob- 


: ſerve them acknowledging for ſo long a time | 


por” 197 wel compoſed of materials which 
_almoſt all of them lent, as it were, towards 
its formation; which they had the power Gr:  - 


Withdrawing at pleaſure; and which, like an 


enchantment, was actually annihilated as ſoon 5 
a8 they choſe to break the charm. To this 
they were at laſt driven by the RE 10 
power of che union, which induced them, 
8 after their famous war with Eric of Dea 
to withdraw their reſpective merchants, and 


5 the alliance inſtantly crumbled to- pieces. 


: From that time, none but the German cities 
were allowed a pla in the Confederation; 


and they being continually reduced; as va- 5 | . 


rious Sovereigns got the better of them, it has 
dwindled to the three towns, formerly men- 
tioned, (w) which are perhaps more powerful, 
from their individual eonſequence, than from 
5 any ſupport they may derive from: a union, Þ 
n E now⸗ * the I og * but what _— 


Ly 
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or xl lau TREATIES.) , 


1 : | 


7 


. arent ok in | whiets Lene i 
oſitive Conventions influenced the Law of 
N and contributed to ſeparate it ſtill 
farther from the law of nature, was the power 
Which it veſted i in nations of doing certain 
acts of a hoſtile nature, but which were not 
therefore to 177 them in * the fituation of a 
See TT: 5 „„ 
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5 ee to 3 . it ſhould | 
4 ſeem, that whoever aſſiſts an enemy, | let what 
will be his previous connection with him, be- 
comes inſtanter an enemy alſo, and may 
therefore be purſued as ſuch wherever he ap- 
Pears. According to modern doctrines, how 
ever, in conſequence of the multiplication of 
the ties between all the States .of . Europe, | 
by means of Treaties ; it i allowable for a 
nation to be the enemy of another to a certain 
point, and no farther: and if, previous to the 
breaking out of war between two Kingdoms, | 
A defenſive Treaty. has been made between one 
of f them and. a third, * which a certain nuni- 
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ber of U W is to be mutually afforded, the 
| compliance with the agreement implicates | 
the Auxiliury in the quarrel, only ſo far a6 


a he 222-1; 2088 which he furniſhes is con- 


1 ef this refinement, and the manner ; 
. in which it was by degrees, introduced by 
Convention, are to be diſcovered very plainly 
in the. ages before us, particularly in the 


. Treaty between Joun and PrLIP, Kings of 
3 England and France in 1214; in which their = 


conduct with reſpect to the rival Kings of 
Sieily and Germany, F REDERICK and Orno, 


"9 Was laid down in preciſe terms. PRILIr 


was the ally of FREDERICK, and Joan of 
Orno; and France and England agreed to 
p make peace, without tying themſelves down 
to abandon their allies; ſo that it was poſſi- 
ble for each to remain at war in a certain ter- „ 
 Titory, as Auxiliaries, though the two coun- | 
tries reſpectively continued at peace at home. 
The following article . od. in T . 
guage the moſt expreſs : 1 
Fredericus rex Romanorum et Silke, « erit m 
"aro treuga # voluerit, et rem Otho ſmiliter, 


eri an treuga regis Angliæ, fi voluerit ; et * | 
00 See Vattel L. > 8. 101. 5 | 
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or orum noluerit UA m treuga, nos poteri· 
mus juvare Fredericum in Imperio; et rex An- 
gli Othonem in Imperio Aimiliter; abſque mef=- 


facere, et abſque aciendo guerram inter Jaan „ | 


nem So 1 ef nor, de te ferris 8 88 ( 4 * 7 : SY 
N 142 7 


8 like manner, 3 his ah: of the Say 
* century, when the moſt determined war: 
| prevailed between Arragon and Rome, in 

which Naples was the chief ſupport of the 5 

utter; it was ſtipulated by the Treaty f 
Oleron, which was to give peace to Sicih and 
Naples, that Jams, King of the former „ 
country, ſhould be allowed, notwithſtanding - EY, 

that peace, to aſſiſt his brother the King of 
. in fobatever war * undertook. bc 


7 * 
[2 


1s like „ the Treaty * Bretlg + 5 
ny, between Jonx of France, and EDwWARD III. 


of England, Henry de T ranſtamare being raiſed - 

up by Jon to balance the intereſt of England . 
Woith his brother the King. of "Caſtile, he was 
5 bound by 7 reaty to ſerve the Kingof Fr rance en- 
8 vers et contre tous; f 5 for which he had a __ - 


659 Rym. 1.102. Leiboits - Cod. Di 9 
i) — 2. 220. Leg 
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6. ven? chouſan 1 rte and a . of. an 
z0hourable retreat, in caſe he failed in his 
enterpriſes. (a) But as the name of England 
did Hot appear in the Treaty, it could not TD, 
declare war againſt France, and both coun- 
tries engaged in the war of Caſtile as Hui. = 
Hay ies, without _—— their amicable 
intercourſe at home. The ſoldiers of France 
fought the battles of ee and the power 
of England was led by the BLACK PRINCE to 
tlie Aſſiſtance of PETER; and each nation 
again encountered one another in Spain, 
though, in conformity , to the rules gf the 
world in other e h eee at 
reel 2441 2 110 0, i iF; 536 


be Ih \ * 3 * * * 1 # Y "_ * en a : 35 1 £3 at « 42; PY 25 * 8 0 i 
KS ' 3% Ss Lend 7 «& v4 ns N 4. „ 


Mankind had made a cotbdenable ative: . 
in the diplomatic ſeience, when ſuch refine- 
ments were held legitimate. The Romans 
pürſued a very different conduct, and much 
nearer to the law of nature; in conſidering 
every ally of an enemy as art enemy himſelf, 
| Other: nations e ſo too ; ; and 248 _ 


- 


10 T rfor, ö «a S ap. Villaret 1. 27 2. 


(5 See the reaſoning before-mentioned! in the caſe of the. 
Marorhat D' A Chap, IVY” OT Rc; 


ji Eh 


i a di 


the well-known conſequenc of; the al ae | 
: e * oo the et of ne Gaul 


ö 5 e e 40 28 99% Peta mettle 


\ 
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| defiruQion::of their city by Bub ue wn 


Treaties of- Subſidy, ſo frequently to be met 5 


with all ' through the hiſtory | of Europe, : 


and which have grown to be ſo. 1 
pats of the Jus Pullicyas 5 in modern. me 


15 f ? 4 
as i 1 112 te i 2 17 


The Arenen ah among Wee 


volutions which it cauſed in the affairs of i | 


mankind, brought about that great one, of in- 


. veſting thoſe who poſſeſſed it, with a potent 


and manageable: inſtrument of raiſing a power 


which they could not well have comme nded, 0 


if left to mere natural reſources. Mon ey, 


© therefore, has not been improperly celled 
e itſelf; and the character of i it, as one of. 
the ſinews of war, is well known. By a pro- 2 
per employment of this great engine, the 
"_ of the world: contrived to multiply their 
Ng . ED forces, 
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the various other inſtitutions which at that 
time governed the world; and as the Feudal 
Syſtem, while it in general allowed the rights 


of peace and war to all great vaſſals, abſo- 
lutely forbade the exerciſi 


of them towards 
5 Lord Paramount; we find, that in 


making theſe Treaties of Subſidy, exceptions 
_ were conſtantly. introduced i in favour of thoſe 
who might poſſeſs fuperiour rights ov 


N Bag | ; 
Wee 
4 SF --; 
| 
* , 


r the 


7 # X 


This 3 to o ſubſidy a appears u in 
the hiſtory of Europe. 80 far back as 1101, 


we have a long and regular Treaty of this 
ſort between HENRY I. of England, and the 
Earl of Flanders; by which, in conſideration 
of four hundred marks a year, the Earl is 


bound to aſſiſt the King with five hundred 


Tomy _ all enemies who may attack 
him 


E 
5 


5 in heir jr general dar- 


ad to the ſpirit of 


{ 
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. him in England, except bis lade Lord the « Kin 
of France. (c) A ce ur 


ſoldiers to be in the pay of the King while 
within the realm: (4) and in 1295, we find a 
Treaty of Subſidy and Alliance between Pi- 
LIP ILE BEL, and the ſame ſtate; by which, 
in conſideration. of 25,000 livres paid: down, 
and 400% a year for life, the Earl promiſes to 
aſſiſt him in all his wars, except an offenſive one 
againſt his liege Lord the King of Germany; to 


receive his troops within his territories at plea- 


ſure ; and to make war againſt all his ene- 
mies, being the Allies of the King of England, 
particularly thoſe · qui ont regu A NOR 


contre le diet Bay's de France.” Uh. . 


N 


When e UI. aut PuLiP « Valois, | 
were preparing for their great conteſt in 
France; they each of them ſought Allies to 


themſelves by every poſſible means; and a 
: hundred thouſand ys Peg , Bene 


* 


4 Rym. z. 1, 2. We WO 14. 1* 4. 
Ot Jejbnizs Cod, bin. 34. „% 


Treaty is made to the ſame effect, betnreem 15 
Eing Joux and the Earl of Hol LAxp; the 


2986s mrLUENCE or 79 


| bn Ai "OR to the former, in the” perfor. 6 
_ ADoryavs of Naſſau. (J.) King CnarL#3. 
V. of France, ſurnamed the Wile, is alfo re- 
preſents by an hiſtorian, as eager to gain o-. 
reign Princes on all occaſions to his intereſts, 
by careſſes and penſions, for which they were . 
to furniſſi him with a certain number of men; 
and the Tre/or des Obartrrs is full of Deeds, 
by which he obtained the ſervices of ſoldiers 


knights, drawn from the frontiers of Flan⸗- 
ders, and Brabant, from t 
| Lear vo 1 6 


ES ſervices wherever the 
tributed without doubt to the univerſality in 
which this cuſtom was eſtabliſhed; and 


- "ens, who, if they had no quarrel | of their 
. own upon their hands, were ready at me call 
of thoſe who had. T0 fubſpdive the; ef 
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of all ranks, 


rom Sovereigns down to ſimple 


he Homage and TO 5 


1 xP The wil ſpirit &f the age, alßlted a by 
CHIVALRX, which tauglit men to offer their 


ley were theft wanted, con- 


Europe ſavy every where vaſt bodies of men in 


re, 4 


2 


it was an obvious, ſo it ſoon became a gene- 
| _ practice; and one en of a nation Ne 


11 Won. 3 (cs) Villatet. 4 2 8. 
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legitiviately be lent to the aſſiſtance of an 
ſtate, without bringing down upon the Whole, 
the ROY 15 _ wats whom: it whe, 


Sh 


#2: 2 4 65 * 1 5 


1 was 12800 . tie AG who a ſoldier 
1 fortune aroſe, a deſcription: of men very 
: antiently known m pe. It appeared un- 
i ſhapes; arid almoſt at all times; 
7 under the name gs — in the twelfth 
and thirteenth, and under that of the Campa 
5 als in. the fourteenth century. (2) In ITtaly 
they were known by the appellation of Con- 
dottieri, or Leaders of Bands; who made a 
trade of war, trained up ſoldiers in their own. 
pay, and let them and themſelves out for 
hire, to every ſtate, and to oy cauſe, pt: 
W in 1 of 8 00 of 30 wage 
Fin ape ths OI of. Subfity Wie 
were formed by ſeveral Powers, particularly 
France, with the Sw, Cantons, are ſtrong 
| inſtances of this refinement in the Law of 
Nations. By thoſe. e aha AG _— 


. 
* o 


> (3) Tra Fog | : 
00 — Cb. v. r. 150. 3 
of 


Iz 
* 
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2 of omen have been eee employed 
_ againſt particular Rates, without their con- 


I ceiving, on that account, that they had a legi- 


timate cauſe for « quarrel againſt the community 

which puniſhed them. Lewis XI. is ſaid to 
have been the firſt who began to ſublidize the 
Swiſs upon a ſyſtem. He found that the 
could be redoubtable enemies; and, taking 


Advantage of this cuſtom, (which thus allowed 


of a partial employment of their forces, 
without on that account endangering the 


1 whole, ) he converted them, by means of 


| og. dt into hp. moſt ſerviceable | of hie 


5 The Ss of an > ſubſi idies to for. 

_ reign troops, for fighting battles in which 
3, they are no wiſe concerned, it is rather the 
object of politics, than of the Law of Nations 

to ſettle : but its propriety upon moral and 
Chriſtian principles, it would not be improper 


* to diſcuſs. As this work, however, is more 


| an hiſtorical deduction of what was, then = N ; 


diſſertation on what ought to be, I ſhall not. 


i "_— go into the queſtion. At the lame dime | 


0 Garnier. 1.491. Recueil des Traites. I. 599. 8 
LT „„ the © 
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che ſubject itſelf demands the mention of ho: 5 


veral celebrated bands of theſe ſoldiers of for- 


tune, "whoſe actions were attended with 
many remarkable and melancholy effects upon 


the affairs and the juriſprudence of the | 


World, and will ſerve to ſhew very power- 


fully the evils to which they are liable, 
whenever the general e order of ogy: is de- 3 


ran ped... 


— 


In the e of hs „ on 


1 he perpetual wars of Sicily had overwhelmed. 

that fine iſland with troops of all nations. 
Moſt of theſe, it ſhould appear, were Merce- 
naries, who, conſulting. the genius of their 


order, and influenced by the barbarity of the 


times, refuſed to lay down their arms after 
their employers had made peace, and conti- 
5 nued a my: of Us which was no > longer laws 


Ld 
. 


oy ) Perro Sicilia tot 8 eee dads 


tum Catalanorum, Arragonenſium, Calabrorum, et Sicu- 
0 lorum, rapinas et depredationes ihcidit. Quos Fredericus 
ut Inſulam expurgaret, contra Turcas qui Conſtantinopo- 
lim infeſtabant auxiliares miſit. F azellus de LOS 


: „ 


ej ak 


- FaevvRICK, Kit: of Sicily, \ was ata 16 
1 to diſband them; and, as the only means 


ol delivering the iſland, he ſent them, to the 


amount of eighteen thoufand, as Auxitiaries 
to ANDRONICUS, Emperor of Conſtantinople, 
againſt the Turks. Their Commander, Ro- 
ger de Flor, acquired the great dutchy of Ro- 
mania, and performed ſignal ſervices for the 
Emperor. In the courſe of five years, how 
ever, they turned againſt their new em- 

 _  ployer, and fought and defeated his fon Mi- 
chael, in a pitched battle. They afterwards 

<: £ entered 1 into the ſervice of the Count of VA- 
Lois, who: pretended to the throne of Con- | 
ſtantinople ; and afterwards again, into that 
of WALTER de BRIEN NE, Duke of Athens. 
E Quarrelling with this latter Sovereign, as 
they had done before with the Emperor, they 
fought and killed him, and even took poſ- 
ſeſſion of his country, which they formed 
into a fate for themſelves, under the title of 
the GrraT COMPANY. © They preſerved. 
their full independence. till the year 1 1326, 
: (four and twenty years after their departure 
From Sieily,). when they put themſelves under 
5 the 1 98 8 of their old employer, King 


. 


„ 
” Jt 4a 
- 


0 
N 
. 5 
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- Frederick; () and; under his V bende 
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exiſted for years as an acinowledged ſtate, till 
5 they were loſt amid various other revolu- 
tions. We have thus the picture of a Ak 
5 of men, colected at firſt by legitimate com- 
. „ diſpoſing of themſelves by war, 

. virtue e a kind of baſtard Sovereignty, | 
till they at lag e became Wee 5 | 
| glans Apa! TU | ea 


Similar to 40 Fa mene wits more va- 
| rious, and, to us, more intereſting circum- 
ſtances, i is the hiſtory of thoſe famous Mer- 5 | 
_ __ cenartes-:in the middle of the ſame century, | 
0 known by: the name of the COMPANIES. 


The 3 bor the' crown bb, RI * | 
rand EpwaRrDd III. and PRILEIr of Valois, 
had thrown the whole world into arms; and 


the great length of time during which that. 
quarrel laſted, brought immenſe bodies df 
ſoldiers n all nations e ths: enen 1 


** 


15 
i 2.245. 6. 7. 5 1 eto or, 
(*) It is hardly neceſſary to obſerve, that ths. is a very 
di ferent caſe from that frequent one of an Ally! being already 
© Sovereign Power ) called into the nee and en 
fe the Pachiory of a * State. an : 
ET? „ n | 
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FE the abject. ee The 
=: military ſpirit expanded itſelf ſtill more tw | 
it. was naturally inclined to do, and the pro- 
lefon of a ſoldier ſeemed literally to have 
=. _ annihilated all others. When therefore by the 
= - Treaty of Bre igny, 1360, a general peace was 
| '._ -_ . . agreed upon between the rival Powers, there 
remained all oyer the ſeat of war a vaſt mul. 
titude of armed bands, whoſe ravages had 
5 hitherto been authoriſed. by the ſanction of 
5 | Sovereigns, but ho could now no longer : 
continue their mode of life, without incurring | 
5 dhe vengeance of the law. It was not, how- 
ever, for ſuch men to underſtand how _- 
ame conduct could be morally different, be- 
—_- : cauſe they were in different ſituations; zand. 
111 = that what atone moment had been their duty, 
= ſhould of a ſudden. have become a crime; 
=_ - When therefore the two governments had 
|. . 5 5 £ 5 diſbanded their feversl powers, without raking || 
_— the precaution of providing them a retreat, or 
pPeointing out to them the means of honourable. 
as . induſtry, they were led, not unnaturally, to 
woContinue the only profeſſion which they had 
Probably known : and as the cauſe they had 
engaged in, was indifferent to the greater 
e of * a oye in their * 
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t dem was the only point that diſtinguithed. 


them in their new characters. Their oceu- 


ö pations continued almoſt exact y the Ace 
but the name of Taken, was degraded into 


eee e e eee 


— — 
C54 75 


N iariore 2 th y wet 


Aud, they formed chemſelvek into CO. = 
PANIES, and electing ſome of the boldeft of 


their body as their Chiefs, they fell upon 


every thing that came in their” way, with a 


rage which was ſo much the more vidlent, 
as it was removed from all the reſtraint 


under which they had formerly lived. Not 
only private houſes, but cities; not only 


the highways, but whole provinces, were ra- 


vaged by theſe mercileſs men; and the diſs 
tinctions of ſex, of age, an c even of en 


* and e were * confounded. (). 


A Their ith mt Sion made'thein 194. 
ſpeed, as well as dreaded; they formed en- 
terpriſes ſuperiour to the forts of many regu= 
lar ſtates; and in the end; as we ſhall ob- = 


ſerve, they acquired nearly as much conſe. 
() Froifl, V. 1. Ch. 214. Vie de B. du Out 6. 


Vor. * | quenes, | 


; {7 


—kw— 2 Eee amr art — - | 

Rs KY 28 PPTP ———— PER 

{ . a 4 V "3 Etc tas 5 8 210 * N * 
| F | . ; : : 1 N 8 . %* 


* k \ - 
0 


2306 e | INFLUENCE or 


| quence, by forcing Sovereigns - to treat 4 5 
and in ſome meal; ure chereſore to n. 
| ledge An. ; ian 


A grſt hs King of Pennies ana chew, 

as he had a right to do, as rebels and free- 
booters. | They were not authoriſed by any 
Sovereign Power; they made war under no 
Someniſips but thay own. Swords! 3 _ hence ; 


4 Filii Bulial, Gans 4 variis . 
dibus, non habentes anl., (2). 


Succeſs, 8 obliging the King 1 to pur- 
ſue a different plan: one of their armies, 
muſtering fixteen thouſand ſtrong, encoun- 
| tered James de Bouxzox, a Prince of the 
Blood of the firſt accompliſhments, attended 
by the flower of the French CHIVALRY, and 
| defeated and killed him at Brignais, near the 
banks of the Rhone. They afterwards pill aged 
the whole of the Lyonnois, and other pro- 
' yinces; and, marching- ſtraight to- Avignon. 
reſolyed to plunder the whole Conſiſtory, 
together with the Por PE himſelf. From this 


© Continuat of Guilld Nangis 1360. 8 
W 


TREATIES A ND CON VR TIONS. 23% 


Wey were only Aiverted by the Marge er 
Moutferrat, à Sovereign Power, W. by | 
* Treaty took them into His pay, and eee — 4 

to Tee then 1 lng band wann —_— . 1 5 


B ive years paſſed o on, Lins which Fey 
continued a prey to their ravages, in her | 

_ Hiireſt provinces, without a poſſibility of re- 1 
ſtraining them; and the complexion of tile 
times, and the cuſtom we have been conſi- 
dering, tended 1 to wee ſtead 1 3 
een the evil. 2 „„ 


The mode Which: had deen ache & „ | 
granting ſubſidies to particular Chiefs 6f re. 
novyn; for the purpoſe of holding in readineſs = | 
6 conſtant ſupply of armed men, was "vous |: 

| able to the Companies in the higheſt de. 
gree; and ſo far from being repreſſed, they 1 
were encouraged, and acti ally joined, by r men | 
whoſe names in othet times, would have made 
them bluſh at their perverſion of a profeſſion, 
of all others perhaps the moſt truly noble, . 
as well as the moſt, brilliant. Accordingly, 


about this time, we find the character of theſe 


Wo Froill: v. v; cn. 215. 1 
X 2 17 | robbers 


s -ANFLVENCE Or 


eden es. and the NO PIER of cheir 
actions almoſt done away, by the acceſſion of 
ſuch men as CALvERLY, GouRNavy, AL- 
BRET,' AUXERNE, | ANDREGHAM, (a Mar- 
ſhal of _ 2 even * FR mann 


Himſelf” 


275 


i e geld al aides; Was nr 


| by theſe officers in Spain, where HENRY de 
-TRANSTAMERE held his arms open to re- 


ceive them; (7) and ſuch was the weakneſs 
of France, that it was the only method ſhe 
could deviſe, by which to get rid of ſuch 
dangerous enemies. Upon thoſe, therefore, 


whom CHARLES the Wisz had at firſt treat- 


ed as rebels, he condeſcended at laſt to confer 
a kind of Lagitimacy, by actually making . 
Treaty with them to evacuate France; in the 
courſe of which their Chiefs were entertained 
with all poſſible honour at Paris, (i) and re- 
ceived a ſupply of 200,000 livres as the 
__ of their retreat. It nnn this occa- 


60 Froiſ. I. 230. | 8 TS. * 
(5) One of theſe Chiefs was Hugh 4 Calverly i — 
a very accompliſhed Knight of the Engliſh party, and; as 


wie have ſeen, (Chap. XIV. i the Arother in arms of Du ; 


Guelcelin. 


— — 


ſion 
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fron! that Do GuESCELIN was given to them 
as a leader, and his influence with them was 
probably occaſioned by the iniquitous offer of 
leading them firſt againſt the court of Avig- 
n. In the courſe of that viſit, the unfor- 
tunate Pontiff was treated with the utmoſt 
contempt and harſhneſs by this celebrated 
General, who, all accompliſhed as he was in 
the virtues of Ang bood, diſplayed upon this 
| occaſion the talents and the boldneſs of the 
moſt lawleſs freebooter. He exacted r00,000/ 

florins for the ranſom of Avignon, and ra- 
waged the as WO til it was wal oy =—__ K 


iti their tbr cbt in the en | 
of HENRY de TRANSTAMERE, the Black 
Prince reſolving to reſtore the King they . 
had dethroned, recalled all thoſe of their 
number that depended upon England; and 
ſuch was their reverence for his authority, 
that they inſtantly obeyed his ſummons, and 
forced their way out of Caſtile, in ſpite of all 
| oppoſition, (v) only that they might return { 
0 t) See the particulars of this remarkable tranſaction ſet 


forth with much ſpirit, and at the ſame time, ſimplicity. 
Vie de Bert. du Gueſcl. 89, 90, 91. 


* Froiſ. I, Ch, 279. - 
Way. 7 + 


. ae ee EE OE OOO — _— - — — 


Wales they. ſtill continued embodied, ; and 


ee 
toit, ce very cauſe they * Py ſuo· | 


ceſsfully; eſpouſed. - In their ſecond. expedi-. 
tion, they were equally . fortunate as in the 
buſts; and, upon. their return into France, Z 


| r they called: their Apartment, leur 


eing diſmiſſed by the Prince of 


ys down on the banks of the Loire. 
were deſired not to retreat by 
h \foreſceing the impending war 


with Erance,/told them he / might ill have oe 


eaſton for their ſervices... The King of France, 


_ alloy) from, the ſame / cauſe, held a large body 
of them in readineſs on the other ſide; and 


thus we again behold. this memorable claſs 
of men, now freebooters,, now regular ſol- 


= diers, changing ſervices and characters, as ac- 


ent, OF intereſt, or the exigences of the 


times, required. In 1374, fourteen years 
after the riſe of theſe. Subſidiaries; upon the 
truce between France and England, Excuzk- 


RAND de CouRcy, finding them without em- 
ployment, entered into a Treaty with them to 
follow. him into, . to the ſucceſſion of 


which he laid claims. 


8 


Bon 


\ 
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| Such then was” 'the conſequente, in the 
fourteenth century, of the cuſtom of hiring 
: mercenary troops; and I have judged i it the 
more neceſſary! to make this mention of them, 
becauſe in the alone examples we may ob- 
ſerve an almoſt new and independent "_ 
riſing on · the boſom, and in very ſpite of 
other States, and preſervin 
at firſt indeed 11 you but ' 


b Saitiethipl act dende to We aroſe A 
in the laſt century, during the height of the 
famous Thirty Years War; when, the Whole 
Continent being in atms, and no profeſſion 
known but the military one; the: re 
- ee ſaw' vaſt: bodies of men, ſtrangers, as 
well as ſubjects, ranging themſelves under the 
ſtandards of various Chiefs, who owed their 
fortunes and independence ſolely to their ta- 
lents for war: The univerſal diſorder that pre- 
vailed, offered perpetual opportunities to their 
ambition; and according to their reſources in 
raiſing men, or their ability in commanding 
them, they were courted and protected by the 
Sovereigns around them; and by the Treaties 
they made, became aQually a kind of Sove- 
| roighs themſelves. | 


X4 * The 


— —— Le ee EET 
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oThoimpſi:ihiitious of them- w 1 the gal- | 


lant Count MamsPELDPT, and the famous 
Duke of SAE WEIMAR. The latter was 


ſubſidiſed by Ricurlizu in the ſervice of 
France. It was Basen: in che lame mum N 


_—_ this: 999 ge en — 


power. The Duke made conqueſts i his 


own name all along the Rhine; he took 


| Briſſac, the then key to Alſace, and garriſoned 


it for himſelf; and of ſuch importance was 


; his army, 'though the Sovereignty (if it was 
one) which they formed, was almoſt con- 


fined to their camp; that upon the death of 
their leader, the greateſt Princes entered into 
Treaty with them for their ſervices and their 
poſſeſſions. The Emperor, the King of 
France, the Duke of Saxony, and the Elector 


Palatine, were all rivals upon this occaſion. 


The Emperor, as a Sovereign whom they 


had offended, but who was willing to for- 


give them; the King, as the power whoſe 


ſupplies had enabled them to keep the field 
the Duke, as the heir by will of their late 


Commander; and the Elector, without any 
— en at all, but that of money to pur. 


eaſe 


/ 
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| chaſe- their right. This laſt, however, Was 
known: to be ſo powerful, that RIcHELIEU 
did not ſeruple to arreſt him on his way to 


e army, on the ground of his entering the 
kingdom without a Safe Conduct; ( and | 


being thus left with leſs potent rivals to com- 


bat, he ſucceeded in, pu 


chafing by a Treaty 


of: Subjidyy the ſervices of the army, and the 


conqueſts they had made in Allac 


. the rene of the affair, the acqui 


Briſſac from the Baron d' Erback, the 0 


vernor for WEIMAR, is faid to have coſt the 


celebrated Marſhal de GueBRIANT: as much 


. trouble- in - negotiation, as a ee ego 


would have coſt him 1 in War. ( 55 


Throughout thi whole of theſe cranſuttions, 5 
it is evident that the Duke of WrIMAR, Who 


bad not be e a 4088 of ede in 8 ; 


(6) Babes Hiſt de la P. de Weſtph. 14 8. 8. | 
() The heads of che army are deſcribed fimply as the 


———— Directors, and Officers of the troops which 


the late Duke of Weimar commanded; no mention 13 made 
of them as belonging to any e State. Du Mont. 
11. 784. 


) Bavgeant. 4. S. 55; V 
1 Sove- 
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Sovereign by thoſe who treated with him 1 


— is repreſented by — as de- 


gelt in lle which, While he — | 
jealouſly de detended- againſt his very employers' | 
the Fr encb, and which, had he not died, 


would have probably oonferred upon — 


1 the; ann . lch in TI 
time of general” and continued warfare, may 


attend upon the cuſtom of ſubſidifing; the 
- whole legal force and extent of which, muſt, 


as we ſee, derive their or 


ginal ſpring from 
Treaty and Convention, C 


(2) ä kc pour tout bien, que 8 | 


didetre iſſu de la branche Knee, de la Maiſon de Saxe. Id, ; 
Sec. _—_— 


(a) Id: b. Men who are fond of ſpeciation mide; pur= i 


| ſue the reflections which are naturally ſupplied by this ac- 


count, as applicable to the preſent ſituation of affairs on the 
Continent. A very little time has paſſed ſince Dymouries | 
re to be as celebrated a rn of fortune as the Duke 8 


* — 
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70 Treation' is oY eving beter Cf. 1 
Which Has been received by the Law of Nea. : 
tions, but which, whenever it takes place, is 
certainly an abandonment of that! univerſal 
independence enjoyed under the ſtate of na- 
ture. I mean the obligation by which par- 
tieular nations have often bound themſelves, 
to make Common Cauſe againſt others, and 
agreed not to lay down their a arms 1 8 1 
- Jy SOPs * | | 


* 


— 


By theſe ay: ks connbetions) 


of States were not only multiplied, but im- 


proved i into very ſtrict ties of amity, often 
ending in a departure from that impartial 
neutrality Which in the abſtract they preſerve 
towards one another. The indiſcriminate 
Warfare which had attended the early Bar- 

barians, came thus to be modified; nations | 
ranged themſelves under different alliances; 
a fixed object was propoſed; and the embrios 


of what afterwards grew. into the ſyſte 
called the Balance of e 0 to 


* INFLUENCE or 


The perpetual conteſts b hs two 
great kingdoms of France and England, gave 
riſe to many caſes of this ſort in the earlier 
parts of their hiſtory; and i in arranging theſe 
alliances, they were naturally much governed 
by geographical ſituation. France ſought a 
ſincere; and powerful friend in the King of 
Scotland, which produced the ſuſpenſion of 
the Jus Albinatus, in favour of the latter 
nation; England, as naturally, looked to 
Flanders and to Spain for the ſame ſort of 
aſſiſtance, So low down as 1197, we have 
a full example of it in the Treaty between 
RICHARD I. and BALDWIN Count of Flan- 
ders. In that Treaty it is agreed that neither 
party ſhall have the power of laying down his 
arms in the war againſt France, without the 
conſent of the other; that even after that con- 
ſent, and when peace ſhall be made, each mall I 

be held ready to affiſt the other with all his 
power if the King of France ſhould. make 
war upon him; and the alliance is to endure, 
not only during their lives, but for ever be- 
tween their heirs, whether their States ſhall 4 
* at Peace or war elſewhere. (9) In _ 8 


4 | 
Ir 


(4) ya. I. 94 | | 45 
45 | x  -.- a 


# 
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ſame manner an allindce; exactly ſimilar was 
made between the ſame Baldwin and King 
Fohn ; () and in conſideration of the pro- = 
poſed marriage between Henry III. and the 3 
daughter of the Duke of Britanny in 1223. 1 
the King of England agrees that he will make 
Common Cauſe with the Duke, againſt all 
his enemies; and that on the Continent, he 
will neither make peace, nor e with 
horns without * conſent. A G 


PN 
111 2 - 


In 3 we * a very 5 
5 Tron of this kind between HENRT Earl of 
Luxemburg, and FeRRy Duke of Lorrain 
againſt the Earl of Bar. HENRY obliges 
himſelf never to aſſiſt the Earl of Bar. 
againſt Perry, even though he (Henry) 
ſhould be at war with Lorrain; and in WW 
caſe alſo, if Bar ſhould take the opportunity = | 
to attack Lorrain at the fame time, he actually 5 5 


0 9 Ryn. I. 114. 

44) Erimus eien Duei conſulentes & da juvantes « cum 5 7 
poſſe noſtro, ad jura ſua defendenda et perquirenda; „ 
quod cum nullo de inimieis noſtris et ipſius ducis, in Me : 
tibus tranſmarinis, pacem faciemus, vel treugas * | 
e . . ducis. 8 I, 284. 


x7 D & 
2 : | = 
_ 1 5 ö 8 of x ; O liges £ 
1 * 


4 


2 ; * Fe 8 


_ cobliges himſelf to make peace and | join his 
8 ere 6 26 1354 . 


. 


übe n 5 
tice of muking alliances of Offence and De- 
Fence aroſe from this, as they bear a near 
aft 26 it i in n _— their durch 
nen, is, chat our nee anceſtors | 
named the very perſons againſt whom the 
alliance was made; while the modern refine- 
ments have confined it chiefly to a and 5 
4 WOE e ee ee 5 


>> 


5 or RENDERING UP OUTLAWS. | 


UPON the 55 lads with the laſt; are 
wole articles of Convention, by which two, or 
more Powers agree to wave their right of 
granting an A8YLUM to the ſubjects of one 
another, and mutually to Ne them: up 
1 n without n prot 


The 


= J 
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The right of protecting all who may come 
| wh the bounds of an independent Com- 
munity, has been always held one of the 
moſt valuable Prerogatives | of Sovereignty ; 1 
and any nvalior of it has ever been frenu- L 
ouſly conteſted. © Nevertheleſs ' to grant pro- 
tection to thoſe who have offended the peace 
of other Communities, is itſelf little leſs than 
the ſame ſort of erime. A difficulty not in- 
| conſiderable therefore ariſes in determining, 

between the two contending rights, the readieſt 
way of avoiding ce FO 7 eee recourſe ; 
to Convention. . | 


This was hy Aar By * the Epe 
nations, and Treaties are frequent by which 
it is ſtipulated that nations ſhall mutually give 
up to each others power, the criminals that 
may have ſought refuge with them, from the 
juftice of their own country. A few caſes 
only of this ſort need be mentioned. By * 

Treaty between WILLIAM King of Scotland, 

and HENRY II. of England, in 1174, it is 
| agreed that if perſons guilty of felony ſhall 
have fled from England to Scotland, they 


| ſhall be immediately ſeized, and either be 


tried in n the King of Scotland's Courts, or de- 
: livered 


* 85500 (INFLUENCE or 


Sik up to the Juſtices of 3 and | 
vice verſa. (7) By the Treaty of Paris, May 
1303, PrmiLiP III. and Epward J. refuſe 
to grant protection to each other's Outlaws;( 2) Z 
and by another, between CuarLEes V. of 
France, and the Duke of Savoy, 1378, all 
malefactors who had fled for refuge from 
Savoy to Daupbiny, or from Dauphmy to 55 
Savey, were to be rendered up to juſtice, 
even though they ſhould be an. ee cg * | 
State ea them. 46)» 


— 


Theſe — fell far thort ef yo * 
ties of Confederation formerly mention- 
ed, but they ſerve to ſhew in an eminent 
degree, the manner in which the union of 
particular, States came to be extended, and 
above all they prove to us the ſuperiour regu- 
larity of the times in compariſon with thoſe 
in which all ſtrangers who came upon a 
foreign territory were immediately ſeized and 


— becuced to 8 0 . 


oO 8 I. 5 M. Par 130 37: 
4a) N , % 8 
5 5) Receuil des 3 ap. wie, 1. 5 5 5. 
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OE * TREATIES WITH POWERS, Nor 5 
- - CHRISTIAN: . — 


1 of 8888 elle 8 8 by 1 
Ti aties. on the cuſtom and practice of na- 
tions, not the leaſt conſiderable was the ami- 
cable occaſion which they afforded, to Sets 
of people of diſcordant religions and manners, 
of acquiring a better knowledge of each others 
inſtitutions. This alone was a powerful in- 
| ſtrument to ſoften thoſe ſturdy prejudices, | 
which! ignorance of one another never fails to 
inſpire; for even in common life we generally -0 
obſerve, that the ſtrongeſt antipathies may be 
eontracted without foundation, and may be 
removed, ſimply by an ere of becom- | 
ing e 1 „„ = | 


— 


It was el in a that _ Le enmity a 1 | 
of the CHRISTIAN and MAHOMETAN | na- | 
tions, which had been generated by che 
ſtrongeſt of all prej judices, and kept perpetu- 
ally active by the evils which they had Wg. 
tually inflicted, began at laſt to give hay a * 
=> natural courle of N 8 „ 


4 — = 
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Io treat with tl as we have —— 
| "ona, was eſteemed infamous; and the 


perſons who ould fo far forget their cha- 


racter as Chriſtians, were held up fo public 
deteſtation. The notion exiſted long; it was 
a ſtrong inſtrument 1 in the hands of the Popes 
| againſt the all Powerful FxrDbrziex II. 12 
and not a weak one, ſo far down as the 


fſixteenth century, when F. RANCI 8 I. was 


| loaded with opprobrium in conſ equence of 
his alliances with the Porte. On this occa- 
| fion, i in order to regain his character in one 
point, that Monarch was forced to ſtoop to 
What was the greateſt ſtain upon it in another. 
He had been among the firſt of che age in 
reputation for liberality, and clemency ; 3 yet 
8 he ſullied. his glory by executions that were 
only worthy the ferocity of a vn 6 Us a 


= Even, fo far down as the beginning of the 
feventeenth century, theſe prefudices retained 
- fo much of their weight with the Proteſtants 

| themſelves, that GRorrus thought it worth 
While to go at large into the queſtion; and 
hough he allows that, as a 1 poſition, 


%, 


4) See Chap, XII. + It 
ple Daniel. Hift. de Fr. fol 2. 20. 


it 
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| it may be permitted, (or tather that it id nt 
forbidden) to make an alliance with Igfdelt; 
yet he treats of theſe alliances with ſingular 
caution. For example, he ſays t that: care- 
muſt be taken not to ſuffer the connection to 
be too intimate, leſt it might be the means of 
corrupting weaker underſtandings; and for 
this purpoſe, if there are many Chri/#zans 
within an Infidel territory by virtue of an al- 
liance, he thinks that after. the example of 
the J/aelites, in Egypt, they ought to keep 
themſelves as diſtind as c N from the i in- 
habitants. (m) II Itty 


— 


Again, if the pr is likely to prove hy 
| means of rendering them too powerful, he 
- abſolutely forbids it; without the extreme of 
neceſlity ; ; for, ſays he, there is nothing ſo. 
juft in itſelf, but miſt give way, if it is either 
directly, or indirectly hurtful to religion. 
He even goes on to fay, that Princes and 
States ou ght to bear in their minds upon this 
e * nene and bold addreſs 94 ad. 


a 00 Cavieiduid enim ne nimia :: comantbile, contzgium 
adfernt infirmis, quam ad rem utile erit ſedes diſtingui, 
ſicut Iſraelitæ ſeorſim ab Egyptiis * De j oe 7 
e 2. cap. 15. 8. IT. 


N 5 . 2 „ Arche 
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5 Ae oY Rheims to CnARLES the 
| SIMPLE, when he told hint that all men 
were terrified to obſerve him courting the 
= friendſhip of the enemies of God, and mak- 
ing leagues with them to the deſtruction of 

the Chriſtian name; for what 4 Ference, adds 
4 the holy Rcalefiaſtic, zs there between afſociat- 
mg with Pagans, and denying God, or wor- 


| ar fads 4 1 0 


. finiſhes the fubject wich! i it 
3 that all CBᷣriſtian nations are bound to 
aſſiſt one another againſt the attacks of In- 
. and it was no doubt in conſequence of 
as + re of theſe TRE that the 5 


1 9 Sed et 1 ex ſocietatẽ * * opes magnum 
4 habituræ incrementum, abſtinendum erit extra ſum- 
mam neceſſitatem. Non enim jus quodvis ſufficit ad id 
committendum, quod religioni, ſi non directe, indirecte 
tamen, nociturum putetur. Id. Sec. 11. 2. of 

Optandum eſſet ut multi hodie principes ac populi, in | 
animum admitterent liberam et piam vocem Fulconis 
Archiepiſcopi Remenſis, Carolum Simplicum fic - admo- 

nentis. Qui non expaveſcat vos inimicorum Dei amicitiam 
velle, ac in cladem et ruinam nominis Chriſtiani, pagana 
arma et fædera ſuſcipere deteſtanda? Nihil enim diſtat 
utrum quiſſe paganis owes an „ deo Idolas 5 4 : 
255 B+ | = 


a on cotemporary 
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| 'cotemporary of Grotius, (Sir Edward Coke,) 
has advanced, or rather preſerved, doctrines 
to the ſame purport, as ien 7 70 of 
the laws of 1 ei 133% 5 


13 Hs fourth taftiture, g has Gllootig wa 
tions with their commentary, are a rags to 
be the ſettled laws of this realm. Yon 
There be four kinds of Latin * 
1 Fxdus pacis; and that a Chriſtian Prince 
” may | have with A 
: IL Fxdus congratulationis, five confols- 
tionis; and this my a Chriſtian Prince make 

with an Infidel, ” 5 44 
III. Fzdus commutationis mereium, fire 


commercii; and Kaen, allo 1 be made with 
an Infidel. r ee e ee 


IV. Fares” MUTUL AVUXILIH; and this 8 


cannot me done ins an TI adi 2: "Y 


Theſe Shi plalitcii, the 88 Chier 
| Juſtice founds upon examples drawn from 

the Jewiſh hiſtory; and the laſt of them, 
1 the ne of eee * 10 5 


: (o) Fourth Inſt, 355 „„ 
5 3 ee Judah; 


| * INFLUENCE or | 
* a having made an Willi 0 


Zul King of Ifrarl, an Idolater, was not 


only in extreme danger during the war, but 


was met after his return home, and ſlain by 
Ixnv, for giving aſſiſtance to the enemy of 


Bod. (5) Thus, from caſes drawn from a 
| very antient part of the hiſtory of a very re- 


who were under the go- 


particular inſtitutions, the 


mote people, an 
vernment of ver. 


Tawa Nations, at leaſt as it is made part of 


the Law of England, is ſuppoſed | to inhibit 


| alliances between Chri/tians and T urks ; * for 


3 gions of Aſia and rin. 


ever +39 OS 5 


thu: — adds Kis Lordſhip, _ the Laws of 


=o England, concerning theſe four Leapues, 


« be as you perceive f founded upon the Laws 
* of . SETTLES 2 DST Im 5 
ys 5 | 8 3 


* : 1 2 3 
4 6 + 4 8 +. * — x : y 7 Bi © 1 * ox 
* * 7 1 


With every proper 1 for, th block | 


an authority; as my Lord Coke's, this prohi- 


bition 1s now no longer. law... Mankind have, 


. in a great meaſure, left off perſecuting one 5 
1 


another on account of their religion; and 


Leagues aſſenſixe, and defenſive, are made | 
in every part gf the world, without N 
: er, 40. their «noms of 8 6009 


(?) 1d. Ib. s eee bn BY 
(x) E. G. between Gui, and all the various s reli 
We 


"x 


alteration 18 abſolutely of 


Though it was not very univerſal, traces of 


it are to be found far back in the hiſtory. of 


Europe. It was Convention that firſt gave it 


birth, and the exterminating hatred with: 


| which the Chriftian-and Saracen people beheld. | 
one another; was at length made ſo far to 
bend, as to admit of the propriety of entering 


into Treaties together. If I may be allowed 


the expreſſion,” they conquered one another 
into mutual reſpect; and Treaties once begun. 
Aa "variety of good conſequences. followed. & 


of intercourſe as agreed upon; the 


; forfeiture of liberty, of effects, or of life itſelf, 
was no longer the terrible puniſhment for the 
erime of entering into each others country; 


and What had long been preſeribed by tr 


vain, Was at laſt ſtipulated for with effect by 
expreſs agreement. In many parts, the two 


- 
= & 57 


aa; not ROMAN” to get ths thi 5 


religion, and even by common humagity in 


s were fo mingled together with the ſame 
diſtrict of country, that after having fruitleſs)y |. 
endeavoured to deſtroy one another, they came 
actually to conſider that they were mutually _ 
= entided to the” rank of ee States, and 
112 | * 4 o ro - 
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3 us alliances, , acoding as their 


= This was very 2 5 the eaſe in 188 9 s a 1 
3 country nearly divided between the two reli- 
 _  gions, and the people of the two religions, 
often divided among | themſelves. In this 
ſituation, each party was conſtantly on the 
wateh to prejudice the other as occaſion might 
invite, and for that purpoſe interfered in the . 
numerous petty. wars of the Princes that 
| ſhared: the country, without much attention 
do the religion of thoſe whom they attacked, 
dor of thoſe with whom they made alliance. 
Thus the weaker Princes of one religion, very 
often ſought the protection of the other, 
againſt their more powerful brethren. The 
Moors who were expelled from their own 
States, took refuge with the Chriſtians, and 
the Chriftians/ on the other hand ſought an 
aſylum with the Moors, As the fortune of 
war alſo, was for a long time balanced among 
them, and States could not be entirely ſub- 
dued, the two people in their intercourſe 
together, were forced to imitate the cuſtoms 
they obſerved among themſelves, and became 
PO, or JOuns by unequal alliances, | 
Ren 
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When a total conqueſt could, Not. be effect- 5 


. on S X 
1 a * . ? SLE F a + 


"Cs Ba of 8 noryithſtanding = 
the general ug upon . the F is to be 


. 71 A number of examples of this a are to o be found in the 
eleventh nnr | * 


.. Sanchez, Count of Caſtile, was the | Abel of Zul. | 
man, in obtaining the kingdom of Cordova from Almabadi; 
in 1008, The Count of Barcelona, was the Auxiliary of 
Hiſſem, the true Sovereign, i in recovering it; and Sanchez, 
_ abandoning the unſucceſsful party, afterwards entered by: o 
2 firm alliance with the latter King. 194 170 * 


| The Count de la Vela, being driven from his little Sove- 
reighty of Alava, in Caſtile, in 960, took refuge with the 
Moors of Cordova, with whom he made Alliances, 1 and re- 
turned to the deſtruction of the Chr: Miang. ä 


Garcias, King of Gallicia, loſing his Se in 
battle to Caſtile, in 1070, fled in like manner, the | 
Court of Seville, the greateſt of the Mahometan pow 18 
and in 1063, the Mooriſh King of Saragoſſa, being under 
the protection of the King of CASTILE, and invaded by 
the Arragonians, the Chriſtians took arms againſt the 
b _ Chriſtians in favour of their Mooriſh tributaries, and te - 
famous Cid himſelf, commanded the protectors of Sarczſſ. BS 
Mod. Un, Hiſt. 16. 187, 8. 212, 1). 89. ö 


Peter the Cruel alſo, in the fourteenth century, fled td 
an Miramolin of Africa, whoſe daughter he is {aid to have 
married, in order to raiſe up a ſecond party againſt his 
brother Henry dsTranſtamare,—Froiſſ, & Vie de du Gueſo. 
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| diſcovered | in other countries ike the 5 
mſh kingdoms. As the Saracens had con- 
trived to fix themſelves in various corners of 


N 


them; the Chriſtian Princes, eſpecially the 
more 1. of them, began to DE it lawful 
3 to ſoften the evil, by availing themſelves of 
=  vwhatever-good they could gy from it. 
wen they could not therefore rodt them 

= _ out by Conqueſt, they endeavoured to make 

il them uſeful by Alliance; and Roc I. King | 
of Sicily, though ſtyled, as we have ſeen, by 
the Pope in the grant of that crown, the 
Exterminator of Infidels, (?) did not ſcruple to 

lt take whole bodies of Saracens into his pay. 
W. The ſame policy was purſued by WILLIAM 
Wo HI. (2) in the ſame ifland ; and the Emperor 
FREDERICK II. defended a ſimilar meaſure 
_ Wherfit was imputed to him 45 one of the 
| crimes which occaſioned is e at che 


Council of Lyons. (v) * 


5 8 "Pos latter Prince, — — —— to — been 
. ER xd in the ar of ent. 
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a) Chay, XIII. a : Na | | 5 8 
(u) Burign. 2. 3. Taebitus calls him Roger baba: 


v7 we * XIII. : Y 4. 


Europe, without the poſſibility of diſlodging 
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? a far above the prejudices. of. his age in 
- this, reſpect 
| ee pn produce as beneficial effects 


and a Treaty, nearly as regular, 


as any that have. paſſed. 1ince, his time, Was 


effected by him with Azuss ac Ring of Me- 
roco, in 1230. By this it was 


ſlaves ſhould be rendered up on both fides; 


That the ports of - Afric 


the Cbriſſians, who ſhould-not be moleſted-in 


their commerce either in going or coming; 5 
That the Mafomeran merchants who. came 
within the States of the Emperor, ſhould be 

exempt from the payment of che tenth part 
of their effects; and that they ſhould have 
liberty to ſend an intendant into the iſland af 


Conſica, who ſhould have juriſdiction over the 
Mabometans there eſtablithed, ( This latter 
was plainly the ſame as a modern Conſul, the 
auſtom of eſtabliſhing which, throughout the 
trading nations of the world, has alſo ariſen 
entirely from Convention. A Treaty ſimilar 


to this was at the ſame time entered into with 


ABuss Ac by the Republics of Venice, Genoa, | 


and Pj, en Sup W 2 
0 Lebaiy Cod. bauen p. 5 00. 15 b. 
. 15 | 
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It is remarkable, however, how * Burope 
went on with theſe prejudicies ſubſiſting be- 
| tween the two religions, owing chiefly to the 
| Inveteracy of the Mahometan i ignorance; the 
Treaties which England entered into with 
many of the Barbary States, in the preſent 5 
and laſt centuries, being little more than am- 
Plifications of this Treaty with ABussAC. 
They are a ſtrong elucidation of the manner 
in which Convention came to change and to 
amend * errors of the * oy Nations. + ”) 


"3 „Alete Dann che times ans us, were 
not diſdained between the two Religions even 
in the Pgft itſelf, the climate in which the 
prejudices we have been mentioning were 
"moſt predominant, and where they broke out 
into the moſt barbarous actions. Both Chriſ- 
rians and Muſſulmen, ſought the aid of one 
another againſt their own brethren, When 
—— to it by intereſt, mindleſs of the 
= me hoſtile x be RS that ——_— them, 


For n The Cruſades 404 wn 
been deſtructive to the Greek Empire, though 
It was ranked - argong the worſhippers. of Chriſt, 


* 


N 1 DI See Chap v. So. 5 
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During the firſt of Wem, i in the eleventh cen- 
tury, the Greeks were ſuppoſed to have got 
rid of their ruinous gueſts by the infamous 
means of poiſon. During the ſecond, in the 
twelfth, they endeavoured abſolutely to pro- _ 
hibit their entrance, by making a cloſe n ; 
with the Sultan of Syria himſelf. (2). 


In 1166 the Caliph of Agypt, beheld the 

armies of a Chriſtian King of Jeruſalem, 

march to defend him againſt the Mahometan 
Deſpot, and ſubmitted to what was conſidered 


. ſpecies of pollution by his Courtiers, in 


receiving the Ambaſſadors of Jeruſalem in 
perſon, and ratifying with his own hand, the 
treaty of ſubſidy which had been made with 
them. (a) In 1185, the Pope himſelf (Lu- 
eius III.) condeſcended to ſolicit the friend- 
ſhip of the accompliſhed SAL ADN; (3) and 
it was to an alliance made with the latter in 
1191, by Guy de Luſignan, King of Jeru- 
ſalem, againſt RA TMO Earl of Tripoli, 
b the: w_ gen. 212 2 2 io 


©. Vie de Salad. par Mar, I. 9. 5 
(4) Gulielm. Tyr. 1 1 Eungyt 
"0081 Viede Salad. . par Marin. i mY | 


2 ® 


_ | from 
| ; : 4 "ol 3" 


1 owing. | SALADIN, like many. ather auxi- 
luaaries, more powerful than thoſe they aſſiſted, 
ſeized the opportunity which was given him 
by an interference thus invited, and con- 
quered for himſelf, What he was in vain | 
| 8 to reſtore, FEET | 
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Ia the courſe of dms Alllinces' became 
more frequent, and not Tong before the appli- 
cation of FRANC15s I. to the Porte, for aſſiſt- 
ance; the end of the fifteenth century beheld 
| _ the ſame fort of caſe, when Az.PHonso, King 
ok Naples, and even the Pope (Alexander VII.) 
| ſent to implore the aid of BAJAZET, againſt 
dme celebrated invaſion of Charles VIII. (c) 
| From that time, the prejudices of religion, 
and of a barbarous policy, have been gradually 
giving way before the flow, but certain effect 
of Treaties: The Porte, and even the African 
States, have taken their place in the Euxo- 
PEAN Commonyeakth ; and though many 
nations continue to make war without ceaſing 
upon the latter, IO it is in een of 
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their firatical maxims, rather than their re- 


ligion. At any rate, wherever they have 
been perſuaded to adopt the milder law of 
nations inculcated by the Chriſtians, we may 


| obſerve that the mode of doing. it was * 


Win, Convention. 


Thus by the third article of fois i 
with Algiers 1 in 1686, (d) it is ſtipulated that 
the perſons and goods of paſſengers on board 


the ſhips of the King of England, ſhall not 


be Atopped, taken, or plundered : By the fifth, 


all uſe of torture is inhibited: By the ſixth, 
perſons who have ſuffered ſhipwreck, are not 
to be made abe. In cafes however which are 
out of the Treaty, the Algerines maintain 15 


right which under a different Religion wet 


Moral Syſtem they aſſume, ſince they alſo 


©. 


ſtipulate that to confer theſe immunities upon 


the Englith, a Pg 4% ſhall be neceſfary for 1 
every ſhip ; and thoſe which haye rx none are | 
to be conſidered as fair prize. (% 1 


4 TIS 315 


40 The deren arkiele lendeſbies) the een 


of Treaties in "favour band "Bolin vgs the 


(a) Vide Aeon T A Fog p- 259. 8 | 


W To oat: 10. e 2. Id, p- 265. : 
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ifttaQion which” is preferved between the 
2 of different faiths ; it being ſtipu- 
Hated that if any Chr; iftions FIERY on board 
- ſhips of war, they ſhall not be demanded; in 
conſequence of which, the Algerines make a 
condition that before this privilege ſhall be 
allowed to take effect, notice ſhall be given 
of the arrival of ſuch ſhips, and public pro- 
clamations be made to ſecure the Chriſtian 
captives —The twelfth article entirely forbids. 


the ſlavery of the ſubjects of Great Britain, "OY 


within the ny of * LE 
Similar Treaties were 0 > the ſame 
time with Tripoli, and Tunis; (F) and by the 
| eleventh article of the Treaty with the 
utter, 1751, a great point is gained in prohibit- 


ing all piracy whatſoever within ten miles of - 


Gibraltar and Mahon.; it being agreed that 
prizes from every nation made within thoſe 
limits, ſhall be reſtored. —All theſe | preten- 
ſions of the Barbary States had long as we 
have ſeen, been aboliſhed among the Chriſ. 
tians, in conſequence of their conſulting the 


true 2 of their . and cheir 5 5 


0 7 Tg. lei. 1700. 14. p. 275. 15 
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Bins: late among the Mahometans, can only 
therefore be attributed to the influence of aan 
oppoſite and intolerant Religion, which made 
them xreject that law by which we are mee 
ben to lore our neighbour a as ourſelves. 


> ; 1 1 
1 Te : 'S 4 : 1 £ . : 
Ms” 3 * . 2 


8. 22 fs +4 | . 1 * 3 43245 [of ky $5 
2 ; * 
at: 7 ; — 2 f 
9 3 3 
or ON v VENTIONS RESPECTING: | 
| |. COMMERCE. | 
» | 7 


WE come « laſtly to HRS 5. ond of the 
215 important effects of Convention upon 
the laws of the world, in the ee bee 
which it palpably introduced: into its Com- 
mercial Intercourſe. 47h 32175 Bas MN 


— 


I 2 
5 


* 


. the broad obe of 1 S 
beneficial, - or, prejudicial to mankind, its 
| myſtery and nature, or the chronology of its 
general improvements, it does not fall within 
the ſcope of this Treatiſe to {peak > nor, if.it ++ 
did, ſhould L attempt it after the elaborate 
volumes upon the matter, which crowd the 
_ libraries of Europe. I ſhall merely therefore 
touch upon. thoſe parts“ of its hiſtory, in 35 
which the ſubject before us is more imme- | 
: _ concerned. | | 7 


8 A As far as it may *Y faid #0 relate n 
az. Law of Nations, from the univerſality of its _ 
; adoption; it its regulation almoſt en- 
— to poſitive . For although 
there is a natural diſpoſition in men to truck 
and barter with one another, yet the modes 
by which this ſhall be dene, or whether it —- 
mal be done at all, muſt be left to Infitue 


A writer of eminence on the law before 
us, at the ſame time that he places it among 
our Sonnen duties to encourage the commerce = 
of States; admits that they have the power 
_ of making what reſtrictions they pleaſe upon 
it, and that others are obliged to ſubmit to 
them, om the fuppoſition that they are founded 
on good reafons. (g) All things that con- 

; - . tribute to the (extenſion. of this intercourſe, 
be however alſo claſſes among our duties; as | 
© _ the care of Highways; the ſecurity of the : 

Seas; the eſtabliſhment of Ports; and the 
| —_— of Markets and Te. (4) | 


Asa general betten, drawn n the 
aeg Which x Ghriſtzans are bound o fol- 


[7] Vattel. L. 2. Cha. 8. ar. ett. 0 S 
low, 
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how, we cannot perhaps diſpute FEW But 


Whether they can be derived, {as duties, 


from the law of nature alone, (and ſuch is 


the foundation of Vattel's whole ſyſtem,) or 
whether, ſerting the Chriſtian morality out of . 

tbe queſtion, it is not left to the abſolute will, 
and even to the whim, or caprice of nations, 


to neglect all theſe elrcymaRRancea, ity an may not 
* Table to doubt. 0 Boa 


when they have not only been neglected. but 


the very oppoſite conduct has been purſued, 
aof which a variety of proofs have been given 
in the courſe of this work. The Law of Na- 
tions upon the ſubject while left to itſelf, 
even long after the eſtabliſhment of CnRIS- 


TIANITY, was ſo extremely vague and inde- 


finite, that no one could collect what was the | 
conduct with reſpect to Commerce, which 
men had a ml ook to he ova from one another. 


In mis uncertainty.” the poliris Bani | 
of mankind, did that for them, which the 


| _— 8 . (according to our "ny 


05 Vide Bunter De Leg. ac Deo La 2. 19. 7. 
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Congia © it is, that thre tn * times = 
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would never have obliged them to do; and 


Which the turbulence of the world, and the 


little real knowledge they poſſeſſed of their 
religion, had hitherto prevented it from 
teaching them. It may however be obſerved, 


that Religion had fo far its ſhare in the im- 
provement of Commerce, as probably to have 
been the real, though inviſible cauſe of the 


abrogation of thoſe barbarous and diſhoneſt 


practices, which retarded its progreſs; and 
at all events, whether it was Religion, or 


mere natural benevolence, or abfolute and 


immediate_intereſt, or a combination of all 
three; ſtill it was through the medium of 
Convention and poſitive Inflitution, —_ ow 


| obyect was obtained. 


e 


2 The nee of h that have been 
recorded in the courſe of this work, will ſerve 


to ſhew how little an intercourſe which 
depends ſo entirely upon public ſecurity, could 


flouriſh during the earlier ages. It was hardly 


even poſſible for men to exerciſe a diſtant 
traffick, when. every pals by land was infeſted 


with robbers, and every Sea was filled with 
Pirates, who purſued their callings, under 
honourable appcliations, 


. 
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1 would not however be thought to mean, 
that this was the only, or even the chief 
cauſe, why Commerce did not flouriſh: 
While the ſpirit of the age was entirely mili- 
tary, people were leſs inclined to turn them- 
ſelves to occupations ſo contrary to their 
taſte; and when the magnificent diſcoveries 
of the fifteenth century, opened new worlds 
to their contemplation, every ſort of difficulty 
was made to bend to the genius which they 
inſpired. Before this however, many na- 
tions had begun to diſcover the neceſſity for 
a more humane and ſafer intercourſe ; and 


Eo not being then upheld by a general ſpirit of 


Commerce, they had recourſe to Convention 
in ſome meaſure to ſupply its place. Accord- 
ingly, ſo far back as the time of CAN uTE, 
efforts were made by expreſs Treaty to ob- 


tain a mitigation of thoſe heavy taxes and 


tolls with which travellers to Rome and other 
parts ſeem to have been loaded. That 
Monarch obtained from the Fang CON 
RAD and Pope Jonx, « Ut eis concederetur 
« [ex equior, et pax ſecurior in via Romam 
« adeundi, et ne tot clauſuris per viam arce- 
4 rentur, et propter injuſtam telonium fati- 


"I. 3 5 garen- 


$9924 


27 
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« garentur.“ (i) The maritime States allo, | 
ſoon after the commencement of the period 
before us, found it neceſſary to make ſeveral 
proviſions for the ſecurity of their mutual 
communications; the moſt ſtriking of which 
were, the puniſhment of piracy, and the abo- 
lition by law, of the cruel rights pretended 
to by the inhabitants of . coaſts, againſt : 


 firangers who might n or be driven 


upon them. 


| Of this, inſtances, as it may be ſappoſed, 
were moſt frequent, among thoſe who had. 
been moſt infamous for the practices in queſ- 
tion : and if the regulations that were made, 
had been only in a ſmall part obſerved, the 


_ cuſtoms of the maritime people would have 


then been as eminent for their humanity, as 


they had before been infamous for cher 


ſavageneſs and horror. 


By 5 law of the $ "As every houſekeeper 


on the coaſts, the Clergy and Nobility not 


excepted, was ſubject to a tax to releive and 
repair the loſs ſuffered by ſhipwreck. & For- - 
tunam ejus qui naufragium perpeſſus eſt, 


5 (i) Will. of Malms. L. 3. C. ix. | 
| — ſub- 
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< ſablevare et reſarcire.” ( 7 The Daniſh 
law proceeded upon the moſt regular prin- 
ciples of juſtice, and it probably affords the 
earlieſt example of Salvage, regulated by pub- 
lic conſtitutions. It ordained that the whole 
of the goods that were wrecked, ſhould not 
de reſtored, but a certain portion of them be 
ſet apart for the people who had been called 
out to aſſiſt thoſe in diſtreſs, and who were 
to be rewarded by the Maſter and Owners, ' 
according to an aſſeſſment to be made by the 
magiſtrates and maritime Præfects. (2) The 
Conſtitutions of Sicily under Frederick II. 
alſo deducted a portion of the merchandiſe. 
| Javed, and any one who ſtole any part of i it, 
was not only condemned to pay four times 
the value, but to * death. (/ 5 


09 Steirahook, L. i N . . ix. | 


(+) Dani bona naufragantibus non reſtituunt omnia, ſed 
plebem, præmio auxilii propoſito, ad opem naufragis fe- 
rendam, navemque et merces pericule expoſitas pro re rata 
Conſervendas ac recuperandas evocant. Poſteaquam ita 

allatum eſt auxilium; Præſecturæ Maratime, Preſes et 
Conſul et Senatores definiant quantum mercedis pro rei 
conditione, merciumque pretio, auxiliatoribus a navarcho, 
vel mercatore perſolvi oporteat. Jus. Dan. ap, Wilk. 104. 


At) Conſtit. Sicul, * 1. Fit, 28, 58. ap Liege, 
a If 
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In the ſame, and even a greater ſpirit of 
humanity, is the following law of Ethelred. 
Et quælibet Navis mercatoria, pacem habeat 
quæ intræ portum veniat, licet ſit inimica 
navis, ſi ſit tempeſtati jactata. Et licet non 
ſit jactata, & conſugiat ad aliquam pacis curiam, 
& homines confugiant ad curiam illam; tune 
homines illi pacem habeant, & ea . ſecum 
n ( 41 5 


: The Engliſh, 1 5 . continuance of 
whoſe barbarous laws with reſpect to wrecks 
would mark them with infamy, had they not 
| amply made up for it by the wiſdom and 
4 humanity of almoſt all their other conſtitu- 
tions, ) can however boaſt that foreign Mer- 
chants became early the objects of their pro- 
tection and encouragement, ſince by Macna 
| CuARTA, they are allowed to go, and to 
come, and to remain in England, by land 
and by water, for the purpoſes of trade, as it 
is expreſsly ſtated, per antiquas et rectas 
4 conſuetudines.” (n) It is the more likely that 
there were the Antiguæ Conſuetudmes, ſince 
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t) Leg. Ethel. ap Wilk. 

{n) Mag. Char. Cap. 30. The venerable Bede, more 
than four hundred years before this, had called- Den i 
be n populorum 8 N 
| 12 
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in the reign before that in which Magna 
Charta was enacted, the laws and cuſtoms 

of the Sea had been a fayourite object; and 
the laws of OL ERON, which were actually 
compoſed under the direction of RichAR I. 
became not only much in requeſt, but formed 
the common uſages among the maritime States, 
when their veſſels ne through the Brick | 
Seas. (o) | _ 
of theſe 58 5 there are ſeveral articles, 
which mark very curiouſly the barbarous 
manner in which a barbarous nation conducts 
its ſtruggles into good order. The XXIIId 
| and * a. m are as follows. 


If a Pilot e the 1 of A wa 
ſel to bring her to St. Malo, or any other 
Port, and fail of his duty therein ;. ſo as the 


(o) See the record On the Dominion of the Sea, quoted 
by Coke, 4th Inftit. 142. Leges et Statuta per ejus Ante- - 
ceſſores Angliæ reges, dudum ordinata ad conſervandam _ 
pacem et Jafivan INTER OMNES GENTES, NATIONIS | 
CUJUSCUNQUE, Pay mare Angliæ tranſeuntes. Quiz quidem 
Leges et Statuta, per dominum Richardum quondam re- 
gem Angliæ in redditu ſuo à Terra Sacta correcte fuèrunt 
interpretata, et in Inſula Oleron publicata et nominata 
ja Gallica 85 La Ley Oleron. 


5 1 veſſel 


* 


— — ge - — . 23 


= JP — 


— — * * 
- © — a = be » = 
x — — er rr WEIS 


— — 


ä ——— — 
— 


— cc Fc 


—— 


Ex 
— — 


ly 
if 
ill 
1 
. * 
5 
i 
0 
0 
„ 
N 
2 
j 
144 
{5 
;# 
wer 
1 
; 
175 
* 
£2 
1 
"MM. 
«iff 
15 
J 
5 
1 
1 
' 
1 
ſ 
1 
" 
: 
1 
1 * 
; 
' 247 
Is 17 
1 
3 
N 
1 
A 
Fo 
gr 
1- 
48 
n 
57 
70 
as 
0 
U 


LM 
| 
y 
17 
| 
* 
1 
. 
. 
w 
1 
hs 


4 
A 
i 
! 
44 
ky 
& 
l 
. 
tet 
Nen 
vt 
=o 
"F 
WL 
is 
1 
4 
11 
WER 
N 
1 
W119 
n 
fn 1 j 
F :H] is 
6 NI (If 
15 hy 
408 
WROTE: 4 
mus | 17 
M 
in 
114 U 
4 143 Re 
1 i 
+45 2008 
7 . [In 
184 l 
1 01000 
= 4 i 
N Mi 1 
i 1 148 
AR. 3. 
(1? i i 
WING 
44.8 k 
Wan! tt 
N 
3 1 
RIM 
| | it 
83.7 
W317 
1. 
ene. 
Ne 
een 
9 0 
1 ih 
mM" 
4 {i 
05 
Lb 
14% 

771 
Man 
ee 
11 

i 

4! 

1 730 
M. 
116 
Eine 
"wel 141 
. 
Mu; 
4 ; 

2 1 
100 5 

N * 
%%% 
n. 
ie 
66 
$017 
1 
Wh | 
W 
e! 
11 
Wah 
RY 7 : 
* 
Kan. 
ain 

1 * 
ih 
1 "rt 
i 
449 48] 
85719 
N 
139 ". 
141003 Wt 
wi. 1 

T4 
1H 101 
1 

i: 
thi 
130 f 
- x 
1 
1 
e 

"Nt 
174 . 
D 
— - 
. 

. 
971 
100 15. 

. 

110 
1 
45 
$7174 f 
1 
Ar . 

1 "y 
1 
41 
1 8 
ö wy 
19434 3% 
tb od + 
Nin 
. 
1 10 
: 
10 1 
: 
7 


PISS 


— 
— 


FEE ER = 
=— II 
. — x5. 
— — 

— 2 roomy 


— mann gee - 


— 


— — — en ———— —— Ewe = 
—— - Ca — — — — 


— — 


— — 
2 — 
— C2 
— — — 


— —— 
Ex 4 _ 
—. — == p 
EE = 
rs 2 2 S IFES: 
— — == 
2— — . 


32s INFLUENCE Or 


veſſel miſcarry by reaſon of his Ignore + es 


what he undertook, and the merchants ſuſtain 


damages thereby; he ſhall be obliged to make 
full ſatisfaction for the ſame if he hath where. 
withal ; and; Fw, tuſe his bead, 


A 
* 


Ana. is 4 Maſter, or any one of his 
Mariners, or any one of the Merchants, eur 
OFF HIS HEAD; Zthey ſhall not be bound to 


anſwer for it: but before they do it, they 


muſt be fre he had not w to make 
nden. 


The reader's own ideas of ;arldundiocs 


| will Point out to him, the manifeſt impro- : 


priety of allowing the Maſter, or any one of 
his Mariners to be at the ſame time the judge 


_” and accuſer in a caſe of ſuch importance; 


and to cut off a man's head in a moment, as it 
may be ſuppoſed, of paſſion and ns. 
Such however was the law. 


The XXVth and XXVIth Articles are 
longer, and infinitely more juſt, though fully 


as ſevere. The Lord of the Coaſt it ſeems, 
had a right to the third or fourth part of the 
ſhips that were 22d and the Pilots, (in the 


lan guage 
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luanguage of the law) © int order to ingratiate 
« themſelves with their lords, and to gain to 
© themſelves a part of the ſhip and lading, 
did like faithleſs and treacherous villains, 
© ſometimes even willingly, and out of defign 
«to ruin ſhip and goods, guide and bring 
© her upon the rocks; and then, feigning to 
„ aid, help, and aſſiſt the now diſtrefled 
© mariners, were the firft in „ 
© and pulling the fhip to pieces,” &c. 
remedy this, the law declares that the Ken | 
of that place; the Salvers; and all others 
that are concerned, ſhall be aceurſed and ex- 
communicated, and puniſhed as thieves and 
robbers ; and the Pilot © ſhall be hanged 
« upon a high gibbet, which ſaid gibbet 
« ſhall abide and remain to ſucceeding ages, 


« on that place, as a viſible caution to other 


_ © ſhips that ſhall afterwards fail thereby.” 


The fate of the Lord 18 ſtill more ſevere. 


He is to be apprehended, his goods con- 


4 fiſcated and ſold, and himſelf faſtened to a 
4 poſt or ſtake in the midſt of his own Man- 
« fjon Houſe, which being fired at the four 


corners, all ſhall be burned together; the 


„walls thereof be demoliſhed ; the ſtones 
| „pulled 
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* pulled down; ; and the place converted inte 
A market place, for the ſale only! of hogs 
* and ſwine, to all Poſteriteg. | 5 


The XXXIſt Article deſcribes moſt te 
euſtgms, and as horrible puniſhments to 
prevent them. It recites that when a veſſel 
was loſt by running on ſhore, and the mari- 

ners had landed; they often, inſtead of meet» 
ing with help, © were attacked by people 
more barbarous, cruel, and inhuman, than. 
“ mad dogs; who to gain their monies, ap- 
% parel, and other goods, did - ſometimes 
murder and deſtroy theſe poor diſtreſſed 
ſeamen. In this caſe, the Lord of the 
country, is to execute juſtice by puniſhing 
& them in their perſons and their eſtates j and 
is commanded to plunge them in the ſea 
till they be half dead, and then to have 
them drawn forth, out of the Sea, and 
 * Roned to death. 5 55 
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Such was FR ſeverity which Inſtitution 
found it neceſſary to oppoſe to the ſavage. 
violences that had been ſo inimical to Com- 
merce ; and though it was in all probability, 

not always inflicted, yet the laws of Oleron. 
1 5 - which 
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_ which authoriſed it, ind which,” as we have 
_ ſeen, were the governing cuſtoms of the na- 


tions that navigated the BRITISH SEAS, are 


ſaid to have been taken as a guide in forming 
the inſtitutions of the famous commercial: city 
- WisBuy, 


* 


This lat was for "gee time, particularly 
about the end of the twelfth century, the 
_ moſt flouriſhing trading city of the North ; 
and is deſcribed by Olaus Magnus to have riſen 
to a great height of commercial conſequence, 
by the ſecurity which it afforded to all comers 
both by ſea and land. He adds a remarkable 
expreſſion, / nulli precluſum municipium, by 
which it ſhould ſeem that every one was 
admitted to a participation of its privileges. 
Encouraged by this, all the greater nations of 
Europe, thronged to it for the purpoſe of 
Trade, and even thoſe who approached near 
to their original ſimplicity, for ſo poſſibly 
the learned Archbiſhop may mean by the 
Singulæ gentes ſuos proprios vicos et plateas i in- 
aan ( p) This gave ſo much influence to. . 

5 the 


0) Confluxere luc PIP suedi, Ruſſi ſeu Reutheni, 
Dan Pruſſt, Angli, Scoti, Flandri, Galli, Finni, Van- 
dali, — Hiſpani, fingulaque gentes, ſuos propries 

| vicos 


— — 


=== 


ores 
- — 


— 


— — 
— — 


= 


N 
34% 
4 LY 
7 . 
L 
19 
#4 
. 
.. 7H 
J* BE. f 
1 
14 14 
t A 
* 1 7 
þ } 
104 {1 
'J* Þ 
14 JH 
is 
1 
104 
43 4 
wy 9. 1 
"43" } 
9 
1 ME © 4t 
. Fi . 
. 
4 
«i y i 
nn 
on 
4! 
. + 
mh; 
Math 
"044 
40 
" mt! 
at 
WE 0TH | 
Nie 
A 
4404 
120 
. 
7 
A 
Ns 
I 
4 4 1041 
1 
"Ty 
WIE 
WH 15 
i 
. 
7 + 
W's 
i 
4 
j 
Wi 
Ml 
1 
108 
| 11 
* 
i 
＋ 
08 
Me 
1 
1.66 5 
1 
n 
i 
„ 4 
14k 
*o 
r 
? jS ' 
0 1 
2 Tit 
1 Jn 
. 1 
. 
1 
tie 
50 +} 
: WP by 
1 i #4 
ie 
{tab 
Kigh 
115 
4 
n 
4 3 Cath 
F Nana 
$0 1 NN 
3 
N 
1. 
J „ 
. 17 
„ 
Writs 
4 34377 
Wh M0 
% 
{TO 
Way: tt 
Belg TH 
[Fs 
BRITT 
Hi 
1 
He 
N 
4 ug 
: 1185 
Id 
19 47 
7 4 * 
y 1 Wy 
Mig 
N 
Men 
De 
f ds 
FAYE" NY: 
5. 
61 
$47! 
Fig 
Ran 
! #5 
% 
tl 0 
1 
Nees 
WTI: 5 
e 
4, 1 
med! 
14-988 
Rs: 117 
17 
oy 
Tr 
7 
1 
tt 
it 
: 
| 


== — 
S 


Und. (9). 


> ns: 
. 
* + 
* * 


4 INFLUENCE Or 


the inhabitants, that all thoſe who 3 
the Baltic, are ſaid to have governed them - 


ſelves by the laws and principles of the Con- 


ſulate at Wiſbuy ; and to have adopted from 
them a kind of Lew-Merchant, which being 
regularly digeſted, decided differences by Tea, 


much ſooner than arms could Ie them by 


i 
1 


Into the detail of theſe vie! it "es not | 
fall within our ſubje& to enter; we cannot 
however help remarking on the care that was 


taken for the ſecurity of ſhips againſt the 
attempts of their crews by the following ar- 


ticles. 
| Whoever ow a ford upon. the Maſter 
of a veſſel, or W e falſified the Peg 


vicos et plateas incolentes, nulli precluſum mitniciphum. In- 


gredienteſque, terra et mari, omnia paccata invenerunt* 
Olaus Mag. L. 2. C. 24. 10 
(2) Ab hac etiam Inſula (Gotlandia) in omni navigan- 
tium controverſia, præſertim a Conſulatu Viſbycenſi 
petitur et datur jus, et ſententia diffinitiva, quid unicuique 
permittendum vel auferendum erit. Certe Jus hoc Mer- 
catorum ac valde prudenter digeſtum, citius lites adimit in 
fluidis aquis, quam aliorum deciſio in terra arma. Ib. 


was 


TREATIES AND CONVENTIONS. 3g 
wras condemned to have his right hand nailed 
40 the maſt, (r} 


7 Stk behaved riotouſſy was endo 5 
to be keel-hauled. 00 | | 


” * was 3 of rebellion, was ts 
be thrown overboard. 0 , 


It was unlawful alſo to arreſt the Maſter, 
Pilot, or Mariners of a veſſel for debt, 2h 
about to ſet ſail; though the creditor might 
ſeize any thing belonging to his debtor which 
he could find in the veſſel ; (2) and this was 
a very ſmall part of the 3 introduced | 
by theſe laws, which became in a manner 
the laws of the world, ſince they extended, 

. che hiſtorian, from the Pillars of Her- a 


(r) Ol. Mag. L. 10. c. 16. p· 448. 


-{s) Nothing can be more minute than Magnus's 7 oh 
ſeription of this puniſhment. Qui vero tumultuarius aut 
injurioſus fuerit, funiculo ligatus uno latere navigii ſubtus 


immerſus, ex altero ſub dorſo navigii retrahitur, atque 


ſi propter abſorptam in gurgite aquam opus fuerit, ſupinus 
reponitur, aut pronus, ne intereat ſuffocatus.—Id. Ib. | 


161- 
(＋ Artie. 6. L. of wc, Camp: Bo. of Sen lers 176. 


4 pi '._ 


32 mel. Une OF | 
cules, to the Notth Seas ; (v) and we have 
here therefore a full inſtance of Conventions 


entering into the compoſition, and forming 
part of the Law of nn. 
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| But one uf the moſt remarkable public 
- Deeds relating to Commerce, and in which 
the principles of Trade, and the rights of na- 
tions with reſpect to it, ſeem to have been 
beſt underſtood, is to be found in the famous 
letter of King EDWARD VI. tranſlated into 
Greek and other languages, which was borne 
by Sir Hugh Willoughby and Richard Chan- 
cellor, two celebrated navigators, in their 
attempt to diſcover Cathaye in 15 53. After 
ſetting forth the diſpoſition to cultivate the 
love and friendſhip of his kind, implanted 
by the Almighty in the heart of man, the 
conſequent 2 of all, according to their 


( v) Hæ et ſimiles pænæque, imo graviores, ex conſti- 
tutionibus vetuſtiſſimæ Urbis Viſbuycenſis, &c. repetentur. 
1 _- Tamen leges maritime et deciſiones omnium controver- 
ſiarum ſingularitur longe lateque uſque ad columnas Her- 
gh | culis, & 5: i mare Scythicum ex ea petuntur & datæ 
HH blbſervantur, &c. &c. Olaus Mag. L. 10. c. 16. They 

| continue alſo according to Anderſon to be obſerved to this 
day by the nations —— on the Baltic. - Hiſt. of Com- 
merce, I, 179. 
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powerz to maintain and augment this defi ire, 

and the conduct of his anceſtors in this re- | 
ſpe& which had ever been © to ſhew good 1 
« affection to thoſe who came to them from | 

« farre countries,” ' the Letter nen in 1 form | a 
b e ee ry if 
And if it be right and equity to ſhew 

& ſuch humanitie to all men, doubtleſſe the 

ſame aught chiefly to be ſhewed to Mar- 
„ chants, who wandering about the world, 

* ſearch both the land and the ſea, to carry | 

e ſuch good and profitable things as are found 

*in their countries, to remote regions and 
„ kingdomes, and again to bring from the 

« fame, ſuch things as they find there coia- 

© modious for their own countries: Both as 

« well that the people to whom they goe, 

may not be deftitute of ſuch commodities + 

«23 their countries bring not forth to them, 35 

„as that alſo they may be partakers of 

„ ſuch things whereof they abound. For the 

God of Heaven and Earth, greatly provid- 

« ing for mankinde, would not that all things 

e ſhould be found in one region, 70 the ende 
that one ſhould have need of anboten,; that 

„by this meanes friendſhip might be eſta- 5 
p Sel Vor. II. 1 An. os bliſhed | 
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4 bliſhed among all men, and every one 
« ſeeke to gratifie all. For the eſtabliſhing 
& and furtherance of which univerſal amitie, 
& certaine men of our realme, moved here- 5 
« unto by the ſaid deſire, have inſtituted and 
6 taken upon them a voyage by ſea into farre 


c countries, to the intent that between our 


people and them, a way may bee opened 
to bring in and carry out marchandizes, 
« deſiring us to further their enterprizes. 
<< Who, aſſenting to their petition, have licenſed 
e the right valiant and worthy S1z Huen 
© WIiLLOUGHBY, Knight, &c. according to 
« their deſire, to goe to countries, to them 
8 heretofore unknown, as well to ſeeke fitch 
things as we lacke, as alſo to carry unto 
'* them from our regions, ſiteh things as they 
e lacke. So that hereby not only commoditie 
« may enſue both to them and us, but alſo 


an indiſſoluble and perpetual league and 


4 friendſhip, &c. We therefore. deſire you 
* Kings and Princes, and all other to whom 
* there is any power on Earth, to permit 

« unto theſe our ſervants, free paſſage by 

e your regions and dominions ; for they ſhall 

& not touch any thing of yours unwilling 

«< unto you,—Conſider vou, that 1 alſo 

| are 
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u are men. If therefore they all Rand in 
4 neede of any thing, we deſire you of all 
* humanitie, and for the nobilitie which is 
e in you, to aide and help them with ſuck 
„things as they lacke.—Shewe yourſelves 
* towards them, as you would that we and 
& our ſubjects ſhould ſhewe ourſelves towards 
your ſervants, if at anie time 1 mall 
1 Wen br our eg Jy" | | 
| 1 . 1 
"Such was the language of dar n 
two centuries and a half ago, than which the 
moſt enlightened and virtuous ſtateſman f 
modern times, could not produce any thing 
more wiſe, more juſt, or more conſonant to 
the trueſt ideas of the en of Commerce. 


i Ft 1 * TH 


The Gen of the F 2 States E 
afterwards grew ſo famous, Was early the 
object of regulation by Trade; a {ſo far 
back as 1203, it was agreed by Hzenzy 
Duke of Lorraine, and TuzODoRICK Earl 
of Holland, that the merchants of each Howe 


Ss * 


reſpective den by land and * water ; z 


the mode by which their differences ene 


a)) Hacklat 3. 23 . 
— „ 5 
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be ſettled, was preſcribed i in farm; ot they 
were bound not to require ſecurities for their 
debts, till they had applied for. juſtice to the 


Courts of the Towns where they happened _ 


to be, and were denied; in which. caſe they 


yer ne to take ſecurities. 6 i 


* 
a 


j It Wut probably os a of the 
regularity introduced by ſuch Conventions, 


that when the King of France had ordered 
the arreſt of ſome Engliſh merchants and 


their goods within his territories in 1242, the 
tranſaction is blamed by M. Paris as con- 


trary to old practice, and derogatory to the | 
antient dignity of the kingdom. Rex Fran- 


* corum, Mercatorum Anglia corpora, cum 
“ {ſuis bonis, per regnum negotiantium, ſecus 
* quam decuit capi feraliter imperavit; ; lædens 
& mormiter in hoc facto, nas opens Galle 105 

* ' nitatem. ( * | 


=y 


— . 


— 


This arreſt was upon the breaking ont of a 4 
war; and nations had proceeded far towards 
regularity, conſidering the atrocities which 


(e) Recueil des Traitez. 1. 334. 
() Mat, Par, 585. 1 ; 
5 had 
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| kad ſo long diſtinguihed them, when à con- 

duct, mild in compariſon to what had been 
the practice but a few years - before, was 
talked of in ſuch terms. The antiqua Gal. 5 
he” dignitas, ſuffered the ſame blot, ſo late as 
the year 1793, five centuries and a half after- 
| wards, (2) and the cuſtom. of Spain on the 
breaking out of war, has been almoſt” con- 
ſtantly the ſame; ſo that in chis reſpect, we 
cannot be ſaid to have advanced far beyond 
our anceſtors. In 1528 we have a viſible 
proof of the improvement introduced- by 
Conventions into the commercial intercourſe”. 
of States, in the protection which it was 
agreed to afford to one another 5 merchants 

upon the breaking out of war between Francis 
I. and the Emperor. It was afforded, accord- 
ing to the expreſs language of the Plenary 
powers of the French Ambaſſadors, becauſe 
many goods and merchandiſes belonging to 
the ſubjects of both of them remained mutu- 
ally! in their reſpective poſſeſſions, and there- 
fore on aecount of the war, might be hoſtilely 
detained, to the great loſs of the innocent : 


(z) When the Convention of France ordered the bodies 


and goods of the Engliſh — once more A | 
29 


A a 3 __ owners; 


* 
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owners; immeritorun . * Þrivatts . 
eorum commodis mutuo, ut par eft conſulatur. (a! 
In the next year we have another inſtance 
of the protection of commerce; even during 
the height of hoſtilities between two coun- 
tries; when HENRY VIII. and the EMP ERROR, 
agreed upon a neutrality: of the Netherlands, 
an account of the mutual ſenſe they had of 
the Does ti each of theny en n 
Trade. 0%) 7 


Theſe are ot leaſt "eg of the. eie 
upon the intereſting law before us, which 
as far as I. have been, able to diſcover, 
were brought about by poſitive Canven- 
trons ; and in. conjunction with thoſe: other, 
ls which form the ſubject of the three 
laſt Chapters, they were the means of re- 
ducing the Weſtern nation to a ſtate of com- 
parative regularity, from the frightful gehe 
tion occaſioned by the Barbarians. 17 


() Rymer, 14. 235. (5) Hume. 3 164 


CHAN 
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1821 Eukerk. 8 1 TER LIT 
WI . in ht laſt "SOR to i ace. 
_ cording to our plan, the remarkable claims 
concerning their rank and privileges, which 
the Weſtern nations were perpetually affert-; 
| ing ; the principles which governed thoſe 
claims; and the conſequent regulations which 
were made by degrees, ſo as to enter into 
their Code of wa of Natzons-- 2»j0u] 26130. 


- Poſtbly no part of 1 wm to | philoſo- 
phers appear ſo frivolous as that of which we 
are now about to treat, which gravely endea- 
vours to regulate what at beſt muſt be con- 
ſidered as mere vanities. The conſciouſneſs: 
of worth, and the natural reſpect which is 
paid to power and merit, may be faid, and 
with great truth, to be ſufficient rewards. of 
themſelves alone, without involving ourſelves 
in ridiculous and mortifying conteſts, to foree 

Went into higher public notice, and mark them: 
: my” with 


$60 RANK AND CLAIMS c or 


with a broader public ſtamp, than they: . 
naturally obtain if left to themſelves. = The 


opinions, however, of Philo olaphers 
ways been long in acquiring. ſuch weight 
with the world, as to be able ito correct its» 

8 prejudices, and of all other prejudices, thoſe 

which take hold of its pride and di gnity. 
Accordingly, our anceſtors gave themſelves 
up, without even ſeeming to feel the folly of 
their conduct, to an immoderate and per- 
petual eonteſt for rank and pre- eminence, ? 
often as Ln, as in © RPGs it was, 


ridiculous ! | 
© Had hos barely 3 the mention 


of the ſubject would not here be made; but, 
as they contended with a ſhew and ſemblance 
of rights, and the graveſt names affected to 
reſt matters upon principles which have actu- 
ally found a place in their Codes of Law; 
it is but a neceſſary conſequence of eur un- 
dertaking; to inveſtigate the ſubject in form. 
In the ſame manner as an enquirer into the 
hiſtory of our municipal laws, although he 
might laugh at, or pity the ignorance which 
oould gravely undertake to treat of Miteberaft. 
would be bound to review ſuch laws and 
notions concerning it, as are known to have 
Fe” 47232 exiſted, 


i 


THE NATIONS OP EVROPE. * 


exiſted; We muſt: ſmile, however, to reflect 
that what, in the abſtract, is itt reality fa. 
: trifling, and of ſuch little genuine importance 
to the true intereſts. of States, ſhould be in 
fact one of the moſt difficult points to deter- 
mine. The greater features of Europe, its 
| ſuperb Syſtems, 'the Aſſemblage of its Princes 
in Councils, and the whole train of its in- 
tereſts, may all of them be tolerably well. 
made out, by an attention to facts and to 
principles. But the place which its different 
Sovereigns were ſuppoſed to hold in the ſcale: 
of Dignity, and the rules which governed 
their claims to precedeney, are ſo involved in 
obſcurity from the dearth of clear and decided 
caſes, and ſo liable to derangement from per- 
petual contentions, that the balance of power, 
or a nice caſe in morality, is more eaſily. to 
be underſtood and decided, than a conteſt 
between the Ambaſſadors of two rival States, 
for the firſt place in the Drawing Room of a 
Sovereign. This is obvioufly owing to the 
| fame cauſe which renders all other caſes of | 
the Law of Nations difficult to ſettle ; namely, 
the want of a competent ſovereign tribunal ; 
for upon the broad common of Europe, the | 
univerſal independence of its various States, 
4« : ren 


» 4 


ite Hence Van Bynkerſhoek, in mention 


3s RANK AN CAI r 


rendered the whole ſubſervient 48 capriee; 

to chance, according as the temporary as? 

the a mot obſtiriacy, / or the temporary 
ur of Kings and Councils might 


ing this ſubject, confeſſes himfelf abſolutely 
unable to decide upon the point, and aſſerts: 
that the attempts of all others N the mats 
ter have _ failed: * ee 


Wen ſuch an — has DEI PR : 
undertaking, it is not our ambition to attempt 
it; but in purſuance of our plan, we ſhall 


content ourſelves merely with ſtating what 


actually has been thought, and, when we are 
ſo lucky as to meet it, what nen .; 15 
been * by our ROE) e ö 


{ * 1 


pon the pls queſtion of en ir mould 
ſeem, beyond a poſſibility of doubt, that when 
nations are equally independent, they muſt 
all originally be equal in rights. And if a par- 
ticular place or dignity, fo the excluſion of E: 
otters, 18 ſuppoſed on it n uy to 


(a) Queſt, Jux: pub. 1 4 4. . . 88 hw 
at Jacob Gothofred, who com poſed a Jong. work called 
Piatriba de Jure Præcedentiæ. . 

8 
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be a right ; no > power on earth can be com< — T0 
petent to ſay, quoad this point, which, among | 
Independent Nations, are to be conſidered as 
ſyperiour, and which, as inferiour; : nor is 
it of : any conſequence, that one poſſeſſes a 
more numerous population, a greater extent 
of territory, or its Sovereign a higher ſound- 
ing title than another. Upon this part of 
the ſübject we. may make uſe of Vattel s illuſs. - 
tration, where he obſerves, | that when the 1 
queſtion i 18 concerning the rights. of Man, it 
: matters not. whether he be full grown, or 

only a dwarf, (5). As however the fact cer 

tainly is, that ſome Powers are more con- 
ſiderable than others in the great Society of 

the World, he confeſſes that the ſmaller ought 
to yield to the larger, not their equality of 

right, but when it can come into queſtion, 

(as for example at a general Council or Con- 

greſs) the mere . 97 Pace amongſt 

equals. (c) 5 


A great and proper deference for deceney 
and order, no doubt drew this obſervation 
from Vattel, hut I confeſs 1 do not ſee the 


(%) Vattel, Prein. 18,ę (6) Id. 2. 3. 375 


, juſt. 
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juſtneſs of its foundation, In the intercourſe 
of common and ſocial life it certainly holds 
good, but wherever Rights, Independence, and 
. Equality, are expreſsly to be repreſented, and 
mnſtituted forms are in conſequence to be ful- 
tilled, it becomes even a very high duty in 
the [nferiour, to aſſert himſelf to the utmoſt 
point; it; is © the ninth part of a hair” for 
which every man of ſpirit would cavil. Thus, 
in Popular Aſſemblies, or where the Repre- 
ſentatives of a great Nation are met together, 
it would not only be far from indecent, but 
it would be even cowardice, and meanneſs, 0 
for the pooreſt member to wave his privileges 15 
as to equality of rank, becauſe he met in the 
tranſaction of deines with ſome individual, 
more powerful or wealthy, ouf of the Aſembly, 
than himſelf. . But excluſive of this, and even 
upon the ſuppoſition that a State inferiour in 
power and wealth, ought, by the law of 
Europe, to yield to one ſuperiour in theſe 
points; it is always difficult to make out that 
ſuperiority in ſufficient clearneſs; and, from 
the want of a competent Judge, ſhould the 
| conteſt be puſhed with any perſeverance, 
nothing ſhort of actual trial, in other words, 
; of actual war, can decide it. To fay then 
. that 


\ 


s SM 
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that the inferiour, ought to yield the priority of | 


place, is to advance nothing certain with re- : 
Fs to the law and cuſtom 'of precedeney 7 * + 
or, what is worſe, it is to advance what 1s caleu- 

| lated to inſpire contending parties with wer 

_ en and hatred. © 


3 


This aſſertion of Equality, bewerte, by no 
means goes the length of a claim, to ſupe- 
riority. In the preſent day, eonteſts of this 
kind have for the moſt part been laid aſleep, 

either by a compoſition, begun long ago, 
which has brought on a mutual yielding ; or, 
what is moſt uſual, by a comparative abolks. 
tion of thoſe ceremonies where conteſts might 
| ariſe. The time is not, however, long paſt, ' 
ſince the different Courts of Europe plunged 
into the warmeſt altercations on this account, 
and have quarrelled like madmen, or pouted 
like children, not becauſe their Equality was 
invaded, but becauſe their preceminence was 
not allowed. Theſe conteſts were common 
to all States whatſoever, and fo far were they 
from being peculiar to the moſt eminent for 
riches or power, that the ſmalleſt Sove- 
3 according to Bynkerſhoek, & od ravim 
* a/que voryferantur | el mnſoniunt 5” and the 
R ſmaller 


\ 55; 1M 8 
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= ſmaller the State, the greater the -— 4 y 


Certain it is that the precedency was ſo long 
conſidered of conſequence by very grave men, 
that Boreel, an Ambaſſador of reputation and 


a Dutchman in the laſt century, writing 


to the accompliſhed De Witt concerning a 
conteſt between him and the Ambaſſador of 
Savoy, diſcovers much ſpleen againſt the 


Savoyard, whom he mentions as a petty 
Prince whoſe revenues do not amount to above 


1,200,000 crowns, and propoſes that France 


| ſhould be called upon to guaranty the rights 


and privileges of the Republic, among which 


he thinks its rank with reſpect to other na» 


tions is not the leaſt. (e) So alſo, in the in- 
ſtructions given to Lord Manchejter, when he 
went Ambaſſdor to Venice in 1 697, and to 
France in 1699, very particular injunctions 


are laid upon him, that he take care to be 
treated upon all public occaſions, in the ſame | 
er manner as the Ambaſſador of France and 


| (4) Quo minor eſt auctoritas qua nitaris, eo major in- 
ſania eſt. Quæſt. Jur. Pub, L. 2. c. 9. He quotes the 
caſe of the Ambaſſadors of two Italian States, who meeting 
on a bridge at Prague where only one could paſs at àa time, 


remained all day on the ſpot becauſe neither would give 


way to the other. 5 
27 Leue de De Witt. 2. 384. S POP... 
5 5 
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. Spain; F,) in. conſequence, of which, per- 
haps, it was, that when the Ambaſſador 
of Portugal had choſen to advance into 
M. de Torey's room before his Lordſhip, he 
makes a public complaint of it both to the 
French Miniſter and his own Court, talks 
with littleneſs of returning his rudeneſs, and 
it is made the ſubject of four or five letters, 
in which the Ambaſſador, the Secretary of 


State, and King William mare take part 


n it f 18 ſettled. 


It is „ into what importance 
theſe trifles uſed ſometimes to ſwell, ſo as to 
become of conſequence to the moſt material 
intereſts of whole Kingdoms. About the 
year 1600, the long wars of Elizabeth, and 
King Philip of Spain, drawing towards a con- 
_ cluſion, commiſſioners met on both ſides for 
the ſettlement of a peace at Boulogne ; - but 
| although each of the parties appeared in ear: 
neſt, yet, from the moment of their arrival, 
_ difficulties were ſtarted concerning the pre- x 
cedency, and thoſe difficulties were never got 
over. The Spaniards, who, a century and a 
half before this, had been divided into a 
- number of petty ſtates, had almoſt con. 


) Coles Mem. of Af. of State, 232: 


2 
— 


ſtantly 
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— yielded the point to the PR 72 
But the great and almoſt ſudden power of 
their monarchy, ariſing from the fortune of 
CnARLEs V. had induced his ſon to ſtart 
pretenſions to the precedency of all the Powers 
of Europe. In purſuance. of this, the Spaniſh 


 Ambaſſadors* inſiſted! that the conferences 


chould be held at their lodging; but they 
were told by the Engliſh, that the Queen 
might as well have ſent them to treat in their 
very country, which they knew had been re- 
fuſed; and Sir Thomas Edmonds, whoſe re- 
putation was high .among the ſtateſmen of 
that time, obſerves in a letter to Secretary 
Cecil, that they were reſolved © not to yeald, 
& or to give away anie jotte of her Majeſtie's 
4 honour.” The Engliſh Privy Council of- 
fered equality, or to get rid of the matter by 
= « ſome way of indifferency, without priori- 
« tie to either; "ul but it was refuſed by the 
Gpaniarde; and the high-ſpirited ELIZABETH 
being thus provoked, affirmed © that ſhe would 
never do herſelf that wronge, as to yeald in 
6 that poynt any manner of ſuperiority 3 be- 
=-ing reſolved as ſoon to keep her ſword 
4 qrawen for the maintenance of her honour, 
as for her poſſeſſions.” The Spaniard con- 
; Unuing immoveable, ſhe deſired that they 

. 89 8 * might. 
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& might roundly be told her b ſo 
that however the action might ſtand or fall, 
they might not go away with any note or 
& opinion of having been more reſolute on 
4 the matter than herſelf.” _ Accordingly, (g) 
the whole treaty went off upon it; nor was 
| the peace finally ſettled till ſome years after- 


wards, under a more pacitic fuccefſor. 5 


is the conduct of this Ae much 
enquiry, as it may be ſuppoſed, was made 
into the matters and arguments fit to be ad- 
duced in ſupport of the dignity of nations. 
They were the ſubjects of many of the letters 
between the Ambaſſadors and the Privy Coun- 
eil of England; and Sir Robert Cotton, the 
celebrated antiquary, was employed to draw | 
up what he called © A Briefe Abſtract of the 
« Queſtion of Precedency between England 
and Spaine.” With the force of his rea- 
ſoning, as it related excluſively to the two 
nations, we are not here particularly con- 
cerned ; but his arguments, as they related 
to all European nations whatſoever, it may 
not be improper to ſtate. 


Ce) Winwood's Memorials. 1. 203 204. 222. 


— 
— 
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He divides, then, the precedeney of Kings 
into that of Place and Perſon. The firſt is 
made to depend upon two circumſtances ; 
upon antiquity, as a kingdom, (which is 
again ſubdivided into antiquity as a Chr: ian 
Kingdom,) and upon eminency of the Throne 
Royal. The laſt is alſo ſubdivided into the no- 
bility of the blood of the reigning family, and 
the Cary, of their government ; (5) thus: 

| Kingdom, or a 


. 2 8 . 2 ChriſtianKing- 
dom: 
Piven 'of | Place 


Or 


— 5 4 th 7 | Eminency of the Throne Royal. 
| y { Nobility of Blood, 
| © Antiquity of . 


1 8 the firſt point, namely, of 
ANTIQUITY ; ; 3 is nothing in this which 
1s not a very general prejudice among all na- 
tions, the origin of almoſt every people who 
boaſt themſelves original, being carried be- 
yond the power of record into tradition and 
fable, and ending, for the moſt part, with 
the commencement of things, or with the 
Gods themſelves. Thus, not to go into an- 
tient Europe, the Scandinavians derived their 


1 5 Cotton. M. 8. proerved i in x the Harleian Manu- 


10 


; — — . 


„ 1 origin 
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orlgig from a celeſtial founder in Onin 1 
the Germans from a God called TursToN, , 
or the Son of the Earth; (whence the coun- 
try was antiently called Twitſch, Deutſch, and 
Deutſchland) ; (j) and the Engliſh from BRu- 
Tus the Trojan,(4) and BRENNus the Gaul; ) 
the firſt of which was actually pleaded with 
great gravity by EDWARD I. when he claimed 
the ſovereignty of Scotland, in a lelzer t 
TEL Boniface VIII. 0 £22 1 


Amd aba att all writers on this ſub 
ject have concurred in a maxim as true, 
HgBonum quo antiquius, eo melius; (i) than 

which, perhaps, upon inveſtigation, none will 


be found to be ſo little ee by n 
: ſenſe. 


With reſpect to thei pdt of converſion ; 
| to Chriſtianity, almoſt all hs, writers concur 


(©) Edda ap. North. Antiq. ; 
(J) Pfeffel. Dr. Pub. D' Allem. I. 2. 


(24) See the whole queſtion ſeriouſly debated | in Milton's 
; Hiſt. of Eng. B. x. | 


([) Howel on Preced. 23. 


(m) Du Mont, Corps PORN 1. - 1 


h ON e 149. — | 
TSS, OURS - - - ns 
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in acknowledging it as a very weighty reafon 
for precedency, (o) few or none having ven- 
tured to call it in queſtion, except Sir George 
Mackenzie, who had the honour of Scotland 
to ſupport. () It is remarkable, however, 
that Grotius, though he acknowledges it in 
Bis Treatiſe, fell ſo far into theſe prejudices, 
as to deny it afterwards, when, as an Am- 
baſſador, it militated againſt himſelf. Being 
at Paris in 1637, on the part of Sweden, a 
conteſt for the firſt place in a cavalcade at 
the reception of the Dutch miniſter, aroſe be- 
-tween him and the Earl of Leicefter, Ambaſ- 
fador of England. The matter being firſt 
fought for with the ſword, in which the Eng- 
liſh had the advantage, was. afterwards de- 
bated with 'the pen; and Lord Leiceſter | 
urging the priority of converſion in his na- 
tion, Grotius refuſed to allow the force of the 
reaſon; alleging, in the very ſpirit of alter- 
cation, that if ſuch an argument were al- 
lowed, it might Prevent the Ae 55 of 


(e) Gekettel De Jur. Præced. c. > n. 23. Grot. 
D. J. B. et P. 2, 5, 22. Howel. g, 10, 11. 


(2) Mackens, Laws me Cuſt, of Nat. as to Preced, 6. 


Pajona | 


| % 


- 
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Pagans and Mahometans to Chriſtianity. (g) 
To ſuch ſtreights are, ſometimes, even the 
_ wiſeſt and moſt philoſophical minds reduced, 
and thus liable are they to be governed by the 
very prejudices which they wiſh to deſpiſe. 
In the ceremonial, however, of the Pope's 
chapel at Rome, where all the Sovereigns of 
Europe had their places aſſigned them with 
particular functions, the point is firmly ſet- 
tled, and forms the chief and almoſt only 
guide in arranging the precedency. In all 
great aſſemblies alſo, which were held under 
_ eccleſiaſtical authority, in which the ſame 

Sovereigns aſſiſted, ſuch as ſynods and coun- 
cils, the ſame governing principles of courſe 
prevailed. Hence, in the conteſt at Bolagne, 
above- mentioned, it was pleaded by the Eng- 
liſh Ambaſſadors, that at the councils at Con- 
ance, Piſa, and Sienna, their place was next 
to the Emperor on the left hand, the Spaniard 
not conteſting it till the council of Bai in 
1431; (7) and that after a long diſpute be- 


tween the Kings of England and Spain, inter 


(9) Vie de Grot. par Burigny. r. 304, 5, 6. There is 
there a detailed account of a conteſt for precedency, i in which 
the arguments are as good as the ſubject will admit. 


0 Cotton. M. S. Queſt. of Preced, 
| s , = Sacra 
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Sacra de ſedendo, it was determined by Pope 
Jorivs II. en tempore, in favour of d 
land. (s) 

With reſpeckt to the other diviſion of Place 
namely, Eminency of the Throne Royal, it is 
made to conſiſt, by Cotton, in © the abſolute- 
« neſs of authoritie political,” by which he 
means an abſolute independence of all ſu- 
periority, as Lords Paramount; on the abſo- 
luteneſs of anthoritie eccleſiaſtical, by which 
he means independence of the See of 
Rome, even among Catholics ; and on the 
Eminency of the Royal Dignity ; by which 
he means, generally, any thing that adds to 
the ſplendour of Monarchs; ſuch as the titles 
they have borne ; their fendal ſuperiority over 
other fibordinire Kingdoms ; their being 
marked out, as it were, to derive their power 
from deine right, by receiving the Sacred 
Unction, an honour formerly only enjoyed 
by four, (7) and the ſuperiour antiquity of that 
honour; to which, to the reputation of Eng- 
land, he adds, with much gravity, the cure of 
the King's Evil as a a, fign or the favour 


of Heaven. OY 
(s) Winwood's Memoir. 1. 190. 
4212 Germany, F — England, and Spain. 


. 
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II. As to the firſt ſubdiviſion. of prece- 
: Fen, in reſpect of Peron, namely, « the © 
« Nobility of Blood,” it is very ſtrenuouſſy ins. 
ſiſted upon by other writers beſides Cotton; z 

particularly Si George Mackenzze, and Howel 
vrho enumerate the various exploits of a King's 
| anceſtors as a reaſon for their taking rank of 
others leſs known and remembered. (2) Hence 
the battles of Crefſy, Poitiers, and Agin- 
court, are pleaded on behalf of the Kings of 
England; and at the famous Council of 5 
Trent, where there aroſe many conteſts for 
rank, and the nobility of Princes came often 
into queſtion, it was pleaded by Bavaria 
againſt Venice, that it had antiently enjoyed 
the Electoral Dignity ; and by Savoy againſt 
Mantua, that its houſe was infinitely more 
illuſtrious, and had been honoured with the 
we of wacht VVV 


Wes to the ſecond 1 1 'Porſon, | 
namely, the antiquity of the government of 
the reigning family, it has provoked much 
conteſt from the Juriſts. Mac tenaie bs 


1 1 Howel on Preced. 38. 43. 
(* Wicquefort. De L'Ambaſſ, N 1. S. 25. 
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Scotland expreſsly i in his view, reſts upon it 
almoſt entirely, in preference to all the reſt. 
No rank, ſays he, can be acclaimed by a coun- 
try, as ſuch, becauſe all countries were created 
at the ſame time, and none can know which 
dn, firſt inhabited ; neither can it be claimed 
by priority of tron to Chriſtianity ; for 
Chriſtianity rather diſcharges all care for 
precedency ; nor by the deciſions of coun- 
cils of churchmen, who always preferred 
thoſe who were beſt able to do them ſervice. 
It is the antiquity of the family alone, that can 
decide it. Even cuſtom, (confuetude,) he 
goes on to ſtate, cannot change this part of 
the law, which was in order to ſecure the 
public peace and intereſt of mankind ; and it 
is not therefore to be overthrown by the par- 
tiality of churchmen, or the pride and power 
of other Competing and rival Princes: nor 
can ſuch precedency, in the opinion of the 
antient Juriſts, be waved, even by expreſs : 
paction; ſince, though it may ſeem that every 
man may renounce that which is underſtood 
in his own favour; yet he cannot renounee 
it when it is ut principally introduced for his 
Own lake, but for the ſake of the common in- 
| - N ereſt f 
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tereſt of mankind, 9 the Laws 5 Nature and : 
Nations.” (0) 


Thus PR the Scottiſh civilian, who with 
very honeſt partiality concludes, that the King 
of Great Britain may claim the precedency of 
all other Kings, maſmuch as that he is properly 
King af Scotland. (x) On the other hand, it : 

1s cogently ſhewn by Grotius and Vattel, that 

it is the weight and independence of the peo 
ple themſelves, not the mere duration of the 


empire of the reigning family, which deter- 


mine what is due to their rank and place. 
The ſovereignty of the nation, ſay they, con- 
tinues the ſame, whatever alteration may be 
made in the form of that ſovereignty; and 


all its duties are ſtill to be fulfilled where 


they are owing, although not only the Perſon 
of the Goyernor, but the Goyernment itſelf, 


| is annihilated. Its rights are therefore alſo 


in force, and ought equally to be exacted. 
Hence when England altered its form of go- 
vernment under Cromwell, the alteration made 
no difference in its rank among other ſtates ; ; 


() Laws and Cult. of Nat. as to Preced. 5 7. 


and 
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and that hardy uſurper, however low himſelf 
in point of dignity, demanded, and actually 
received, the ſame honours which had been | 


1 et to its Kings. ( y * 


Upon the ele however, Antiquity, ge- 
nerally ſpeaking, and without having reference 


to the family in preference to the nation, or 
to the nation in preference to the family, 
ſeems the faireſt reaſon for rank; fairer even 
than riches and power : for theſe, as has been 
'obſerved, among independent ſtates, or per- 
Tons who are equal in rights, ought not to 


weigh any thing : whereas even where they 


are equal in tit it ſeems but natural that 

he who was firſt received into an order, 
ſhould chuſe his place; a circumſtance which 
is daily exhibited in common life, where we 
* obſerve that in all public bodies, the member 


who is firſt admitted, generally takes the lead 


as to place; nor is there any thing more 


common, where all other pretenſions are 
equal, than for ſeniority to determine it. 


And hence an old conſtitution of Theodofius 


00) Grot. D. J. B. et P. 2. 9. 8. Vattel, 2. 3. 17, 18. 
: | es. Gs 


and 


1 ** 
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and Valens, is mentioned with approbation by [ 
Grotiys ; (2) in which it is laid down, that 
amongſt thoſe who poſſeſs the ſame rank, he 


who jir/# came to be nn of 5 "_ 5 


take the lead, 


e fs reſpect to Antiquity, as 
conferring a right to pre-eminence among the 
ſtates of Europe. Other arguments, however, 
have found their advocates, of which | ſome 
may- be thought to be of weight, though 
ſome are mere redundancies. Thus Yaſquez, 

a civilian of renown, and Ambaſſador from 
Spain to the Council of Trent, where a 
very ſolemn conteſt aroſe between France and 
Spain, adduced in ſupport of his maſter © the | 
« Antiquity of the Catholic Religion 1 in his 
e country; that the firit Chri/tian church 

„ was built, and the firſt council celebrated 
« there ; that he wasKingof Feruſalem, which 
“by its ſacredneſs ought to take rank of all 
«*. others ; that he poſſeſſed ſubjects of great 
* nobility and goodneſs ; that he was ſupe- 
„ Flour to others in riches; that he had 


8 9 reputation, and e larger 


(50 D. J. B. et P. 2, 5 21. 0 1 frag 


e means 
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ä I © a e 
— 8 n 


. 


means of beſtowing benefits upon the 
95 world, from his extenſive commerce.” (2) 
| The French, on the other hand, pleaded the 
nobleneſs of their kingdom, which poſſeſſed 
ſo pure an air, that the moment a flave ſet 
foot in it, he became free ; the ſtrength of 
their government; their exploits in war; the 
abſoluteneſs of their King, and the tifle of 
« 'Moft Chriſtian,” which had been beſtowed 
upon him. (5) To theſe have been added, 
for other Kings, the number and goodnefs of 
cities; the ſoundneſs of laws; the ſucceſſion 
of legal Sovereigns, as contradiſtinguiſned 
from tyrants; (c) the grandeur and hoſpita- 
lity of courts. (4 ) In a conteſt between Den» 
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(s) Wicquef. De l' Ambaſſ, ut ſup. Howel. 138. 


5 (5) De Callieres Man. de Negoc. 1. 315. Howel. 99, 
er mew ut up. (a) Mackenzie. 6 6, | 
(4) Howel. 35. 45.74.85. It is curious to remark how 
far a man may be carried in ſupport of a favourite point. 
This. laſt author, amid{t yarious matter which may appear 
of conſequence, adduces, for Great Britain, the quantity | 
of ſnow * which, like a gentle white rug, doth cover the 
e ploughed fields; the immenſe plenty of beef, mutton, 
and veal, which was furniſhed for the royal tables, and the 
eircumſtance that the Yeomen live like. Gentlemen; the 
Gentlemen like Noblemen ; the Noblemen like Princes, 
and the Lord Mayor and Sheriffs like Kings.“ P. 46, 47. 


mark 
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-mark and Sweden, at the Council of Baſil, the 
Archbiſhop of Up/al claimed precedency for 
his maſter, before all the Sovereigns of Eu- 
rope, as ſucceſſor of the Gothic Kings, who 
| had exacted tributes from the Emperors and 
Kings of France; (e) while, in oppoſition to 
this, Denmark demanded pre-eminence, be- 
| caule it formed one of the Rates of the em- 
Pire. 5 


And thus, we may | obſerve, ' that every 
ſtate, while contending for this high and de- 


 licate point, has brought forward every ſort 


of argument, however weighty, or however 
trivial, which could apply excluſively to it- 
ſelf; nor, had we nothing more to guide us, 
could we poſſibly ſay what it was that deter- 
mined it. Even as it is, we can arrive at 
little certainty ; and we muſt content our- 
ſelves, therefore, with the little that ſeems to 
have been confeſſed, and the few caſes of 
priority that have actually been decided. 


Amongſt theſe, the firſt that ſtrikes us, is 
that uniform and unconteſted pre-eminence 


(% Vie de Grot. par Burign. 1. 387. 


* 
$a 
$14 
k 
£4 
—4 
1 
7 
1 þ 
4 


* 


nal IIb 5, 
— — 2 —. 
_—— — 1 — 
— _ = 


— 


—— 
— 


——— 


1 — 77 2 
S 
* 3 
— _— 2 — 
*. 


DE 


IR « FS 
* — —— — 

— —— 
* — ow 2 . 


Ne 


I" 


5 
Ni. 
10 


% A 4 


2: * RANK AND CLA OF 
which was allowed to the Sovereign Pontiff of 
Rome; whoſe ſpiritual power, by giving him 


the title of The FATHER or /CHRISTENDOM, 


naturally threw around him a ſuperiour awful- 
neſs and majeſty, and procured him, without 
oppoſition, a veneration to which none other 
could pretend. We have in a former chapter ( FT. 

entered ſomewhat at length into that remark- 
able part of the conſtitution of Europe, by 
which the Pops was conſidered as the Di- 


rector of all Chriſtian Sovereigns; and from 


what was then ſaid, it would appear, that _ 
Power which was inveſted with ſuch' ftupen- 
dous and real authority and influence, would 
claim, and receive, as a mere natural conſe- 5 
quence, the very firſt rank in all circum- 
ſtances where a compariſon of rank could. | 
ariſe. Accordingly, his pre-eminence, before 
the diviſion of the Church, by the Reforma- 
tion, was ſo far from being conteſted, that the 
ꝑxeateſt Princes ſubmitted to the performance 
of offices even menial about his perſon, and 
to the well-known humiliation of kiſſing his 
foot; which, for the ſake of him whom he 


was ſuppoſed to repreſent, they chearfully al- 
lowed. Thus, in the ceremonial of Rome, 


( F ) Chap. we = ; 
the 
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the Ambaſſadors of the various Sovereigns had | 
their places and duties regularly marked out; 
ſuch as the bearing of his train, or of his hood, 


and the delivery of the Chalice. The canon 
law affirms, that ſo early as the time of Cox- 


 $TANTINE the Great, the Emperors held the 


bridle of his horſe in the proceſſion, . which 
was allowed ever after, with very few excep- 
tions, and his place at the chapel was decided 
to be no 1 an his footſtool. (s) | 
Conſiſtent allo Frith the principle which 
Jad theſe humiliations, the embaſſies to 
Rome were always conſidered more as a mark 


of ſubmiſſion to that court, than as a matter 


of bulineſs. They were generally conducted 
with the greateſt ſplendour, and conferred 
upon noblemen of the higheſt quality, whoſe 
titles of Ambaſſadors of obedience emphatically 
marked their deſignation. Such embaſſies 
were expected from all the ſtates of Europe, 
and were almoſt univerſally ſent ; and fo, uni- 
formly was the doctrine inculcated, that when 
the miſſionaries in the Eaſt had converted 
ſome nations of Japan to CHRISTIANITY, 
they exhibjted a deciſive proof of it in three 


. 
we 4. 


(2) Mackenz. 29, | 1 85 
_ embaſſies 
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embaſſies of obedience which were ſent. by they 
Kings to Rome in 1575, by which the Pon- 
tiff was addreſſed as © the Adorable, who 
holds the place of the King of Heaven upon 


„ Farth.” (5) From all this it neceſſarily fol- 


lowed, that the Pope's Ambaſſadors, where-- 


ever they appeared, took rank of the Ambaſ- 
ſadors of all other Sovereigns. | They went 


under the appellation of Nuncios, which was 


particular to themſelves; and in conformity 


with the ſuppoſed ſubject of their miſſion, 


they haye ſometimes been called Angels of 


Fence: 60 


9 che influence of the Church, with reſpect 
to precedency, did not ſtop here. That ſanc- 


| tity which the /þ:ritual character was ſuppoſed 


to confer, extended itſelf to all who were in- 
veſted with it ; and Churchmen, with a defe- . 


' rence in the Laity, which is ſtrictly proper, 


were allowed to precede on all occaſions. In 
the higher ranks, however, this aroſe to a 
point which is almoſt inconceivable, and can 
only be explained upon principles Rar, to 


(5) Voltaire. Efpr. des Nat. 5. 203. 1 
(i) As at Trent, in 1544. Fr. Paol. L. 2. 


the 
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the. eceleſiaſtieal polity of Europe. As the 
Porr was allowed without conteſt to be the 
head of the Chr? tian world, it was preſumed 
buy the zealous ſupporters of his authority, chat b 
the Cardinals, who were neareſt to him in 
dignity, and whoſe. authority could only 
emanate from his own, enjoyed a rank and 
place in the eſtimation of men to which even 
ſome Sovereigns could not aſpire. They 
therefore often claimed, and ſometimes actu- 
ally obtained the precedency of Kings them=- 
ſelves. Thus by the ordinance of Sixtus V. it 
was ſettled in the ceremonial of Rome, that 
if Kings and Cardinals met together at table, 
or other ſolemnities, the firſt place ſhould be 
enjoyed by the firſt Cardinal Biſhop, the ſe- 
cond by a King, the third by a Cardinal, and 
ſo on altertiately. () A diſtinction, how- 
ever, ſeems to have been made by ſome, 
ſtateſmen between Kings that were- hereditary: 
and thoſe who were only elective; the pre- 
eminence of Cardinals being enjoyed, as it 
ſhould ſeem according to them, only with re- 
ſpect to the latter. Thus, when Lord Net. 
tingham, in his ſplendid . to Pups 


0 Mackens. 1 hs 


Foul -: -: Cc. e eee os 
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1604, ſolicited to dine with the King, he was 

given to underſtand, by the Miniſter, O/tva- 
reg, and the Conſtable of Caſtile, that it was 
directly againſt the ceremonial; and that the 
| Pope's. Nuncio himſelf, © who being by bis 
degree a Cardinal, was to take place of ſome 

Kings that were elected, and not hereditary, had 
never been admitted to that honour (#.) In. 
compliance with theſe prejudices, many in- 
-feriour Sovereigns, ſuch as the Duke of Saxe 
Weimar (J) have yielded in rank to them; 
and PHIL Ir II. himſelf, when Prince of Spain, 
though ſon to the Emperor, was contented to 
be treated a as an 2 ee 2 


2 


- The leben great point avhich Sa to who . 
ſettled in the ceremonial of Europe, was the 
e of the KING or GERMANY, EM- 
PEROR OF THE RoxAxs, or, as he is often 
inaccurately called, the EMPEROR. OF GER- 
| MANY. | | the | ee EN 08” - 


— 
1 an . 


There were of old, very warm conteſts in 
the Courts and Chanceries of Princes, ooncern- | 
; (5 Winwood. 2. 70. 8 
() Mem. touch. les Aube 80. 


05 N p · * * 
1 ; 
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| wag the relations which the titles of king and 
Emperor have to each other; the Monarchs 
who were honoured with the latter, concluding 
that it was far ſuperiour to the former. 
This diſtinction aroſe from the pre-eminence 
claimed by the Emperors of the Eat and 
Wet, who ſhared the old Roman dominions 
over the various tribes of Gothic Kings 0 
leaders, who by degrees deſtroyed them. Ac 
cuſtomed to the moſt ſplendid enſigns of digs 
nity, and, for a great length of time, to a 
ſuperiority immenſe and unconteſted over 


_ any: ſingle King that came within the ſphere 


of their intercourſe; even enjoying, beſides, 
the tribute and homage of almoſt all who 
ſurrounded them, they ſaw their precedency 
_ confeſſed and ſubmitted to by the reſt of the 


world. As, therefore, the other nations 


broke in upon them by degrees, and it was 
by intervals that they parted with the pro- 
vinces which compoſed their dominion, it 
was not unreaſonahle for them to continue to 
affect the antient pre- eminence, of which. they 
had fo long been legally poſſeſſed; and as the 
Scandinavian Chiefs WhO eſtabliſhed them 
| ſelves, one after another upon their territories 
were known by the title of Kingo, they pre- 
. tended 
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tended to rrelerve a difference between that 5 
and . own Fon of * 


* 


5 74.5 


a be ane 3 as has beg learnedly 
men by Sellen, the difference there was be- 
tween them, was, if any thing, in favour of 
the | Kings, the word Emperor ſignifying no 
more than the leader of an army, with which, 
modeſt as it comparatively- was, the antient 
Roman deſpots were obliged to content them- 
| felves, from the hatred which they knew to 
be borne by the people to the word King. At 
the ſame! time i: may be right in this place to 

enquire a little into the real ſignifications of 

this latter denomination, as it may be of 
_ conſequence in the elucidation of ſeveral of the 
cuſtoms of Europe which we are about to, 
enumerate, and which, from ſeeming. diffi- 
culty, were often attended way RO cot nfu- 
fon and diſpute. 918 nit d 


The word King, then, in the abſtract, can 
be conſidered merely as a general denomina- 
tion or title, conveying the idea of command 
and pre-eminence over others, but which may 
ant 0 of various We and be inveſted 
. LN bs | Wu. 
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wich ve very different prerogatives. The He: 440 


1 


of numberleſs petty nations have often 1 


called by this denomination, and f think 
accurately lo, unleſs we admit. of this' 2 1 


| . | ſion. 5 Thus, the Chiefs of different tribes 07 | 


men, that have been met with in voyages « 


40; 


diſcovery, are often and looſely called Ki FTE | 


The Chiefs of antient Gaul, Germany, and 
; Britain, are o called by Caar, \ who 1 in the 


ſingle province of Kent enumerates ; four per- 


ſons dignified by che title of Reges. (a) The 
leaders of various Celtic and Scandinavian 
hordes, who ſettled themſelves i in Scotland, 
Ireland, and the Iſles, preſerved for a long 

time this ſplendid appellation, Which, with 
reſpect to the Iſle of Man, exiſted even in our 
own memory. (9) In ſome countries it has 
alſo been given even to the Sons of the King, 
as a mere augmentation of their dignity, 


without e ; 00 with it | any of that 5 


1 
42 4 


( De Bell. Gall. 5. 22. 


1 2 33 


(s) In antient Britain theſe jnferiour Kings: were in ſuch 
plenty, that the Paramount EDGAR obliged eight of them 


to row him in his gt upon the river Det. Chron, Bromp, 
w__ Twylden, 864. 


e authority 


, 


, a 


' * 5 
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authority with which in general it is in- 
yeſted ; FI was the caſe in the- antient Con- 
Rantinopolitan Court, and, during very early 


7 FIESS 


times, in Spain; ; (2). and. it may be faid to 


14414 A\ 


continue to this „day in the Empire, where 
105 apparent ſucceſſor i is 1 NS, of the 


07 fi 


* 


omans. 8 8 * 
„ Sen, 31 TOY Nie 14 [> 3 þ 2 8 Ee 1 0 TESS 


- 


But without Houbling e with © en- 
quiring into the nature of the ſovereignty of - 
all who have borne the title, we may, for 
the moſt part, follow the general ſenſe f 
0 the diviſion which Lord Coke. has-made of it, 
| into Kings independent and re and 
- hoſe who, are ſubordinate ,to them. eln 
5 « regal Eſtate and Dignity of a King,” fays 
that learned writer, are of two manners z 
« the one is Imperial, or Supreme; : who 
* owes no mean ſeigniorie, or attendancie of 
e corporale or bodily ſervice, or allegiance, to 
0 any other worldly Prince or Potentate, and 
& from whoſe ſentence there is no appeal. 
6 There is alſo a King, and he a Honiager or 
* Feudatory to the Eſtate and Majeſty of 


=_ 
« another King, as to his. FupeFour; Lord, 


| v8 Selden. Titles of Hon. Ch. 3. | I 


* 
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* The King, which 4 is ſupreme and e 
i equivalent within his land to the power.and 
* authority that Cæſar can challenge within his 
e o dommions ; and ſuch a King challengeth, 
of right, to ſet upon his head a crown Im- 

„ perial, with a diademe elevated on high, 
% to ſignify the perfection of greatneſs of their 

- 5 eſtate : but to the other Kings, eee 5 
La crown not elevated i is due.” - 

0 

This Aiviſion of Kings, i. into 8 ahi 

Paramount, was however not well underſtood 
in Europe in very antient times, and the con- 
fuſion which was made of the two dignities, 
will ſerve to explain the reaſon for the aſſer- 
tion of ſeveral abſurd and ridiculous preten- 
ſions, in the old Emperors of the Eaſt and 
Weſt. Many Chiefs of nations, having been 
confeſſedly tributaries, or  homagers, as we 
may call them, to the antient and integral 
Roman Empire, its Supreme Monarch who 
was called Imperator, conceived that there was 
a wide difference between their appellations 
and his own; and although a diviſion was made 
ef ive es and I. er Empires. yet the 5 
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Sceptres of both being ſtill i ab 
"Roman Sceptres, and as ſuch pre-eminent over 
others; the Sovereigns who ſwayed them 


continued to preſerve the diſtinction. Nor 


was it of any conſequence that the Deſpot of 
the Eaft changed his appellation of Emperor 


N for that of Al ſoxpa op and Bait, for as 
they were equivalent in the language of the 


country to the old one of Inperator, the ſame 
diſtance was ſuppoſed to be preſerved between 


| Him A the aeg W 


5 1 
5 4 y #3 5 N 


„Thi 5 pre-eminence, does TEA nt 


Fe by the ſturdy conquerors of the 


Princes who affected thus to degrade them; 
and being no longer Kings Homagers, 580 
of them aſſumed the ſame ſtyle with the Em- 


perors, both of the Eaſt and of the We eft ; 


calling themfelves by the titles of King, In- 
perator, or Baſileus, as their fancy directed. 
Thus the Saxon EDGAR was ſtyled frequently 
in his an « Albionis et Anglorum, Baſi- 


4 leus, and in one to Oſwald, Biſhop of 


Worceſter, he is called © Anglorum Baſileus, 
* omniumque Regum Inſularum, Oceanique 


No * Britanniam Circumj acentis, Ke. Dominus et 


.« Int 


4 
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'* Imperator.” (Y So alſo WILLIAM Ropvs, 
| when he had quarrelled with Anſelm; Archbi- 
| ſhop of Canterbury, who appealed to the Pope, 
finding that the Emperor HENRT V. claimed 
to nominate another Pope in virtue of his 3 


Pierial power, aſſerted immediately that 
Archbiſhop or Biſhop of his kingdom nid 


Ft be ſubject to the Pope, the King having the 


fame power within his kingdom as the Emperor 
5 Poſſelſed within the Empire. (6) The idea is 
continued in the time of HENRY VIII. it 
| being declared by a Statute of one of his Par- 
liaments, © that by divers and ſundry old 
4 authentic hiſtories and chronicles, it is 
15 manifeſtly declared and expreſſed, that this 
E realm of England is an Empire, and ſo hath 
been accepted in the world, governed by 
one ſupreme head and King, having the 
« dignity and royal eſtate of the Imperial 
Crown of the ſame.” (7) A ſimilar ſenſe 
| bs evinced by the words of the Act of an'Iriſh - 
Parliament of the ſame King, in which the 
Kings of England are called, yy Vine 1 


(v7) Selden, Tit, of Han, Part Fe ch. 5. 
(s) Mat. Par. I9. O00 | 
(:) 24 Hen, VIII c. 12, Sec Lord Cole's reaſoning 
NW. it. 4th Inſt. 342. 

| 8 Emperars 
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* Emperors of the realm of England, and of 
6 the land of Ireland;“ (2). and by other 
Statutes of Elizabeth and of James, (w). All 
this ſhewys that the Engliſh have had as high 
an idea of the power, ſtate and dignity of 
their crown, as that of any cotemporary 
Monarch, under whatſoever appellation de- 
nominated ; nor will it be incurious or irre- 
| levant to remark, that even the Protector 
Cromwell, in 1654, was reported on the Con- | 
tinent to have been declared, Oliver, the 
* firſt EMPEROR of Great Britain, and the 
* Iſles thereunto Hangs. am Ceſare * 


* e lint e r e Arp #2 
The n Fee a be idea af the dignity | 
0 their Crown; and when, upon their great 
conteſt with Spain for Precedency at Trent, 5 
in the ſixteenth century, the Spaniſh party 
hinted that their Maſter was upon the point 
of obtaining from the Pope, the title of 
EMPEROR of the IN pIESͤHJ; the French Am- 
baſſador Lanſac anſwered, that that title 
would make no enten! in the ſtate of the 


* 


(u) Selden ut ls | 
<0 46). 1: . . 4.7: Jac. e L. 
(x) Thurloe's State Pap. 2. 614+ 


- 


affair, 
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affair, nor oblige « the EMPEROR of FRANCE? 


= to yield to them one moment the ſooner. (9) 


In various old charters the King of Spain alſq 
is ſtyled * Diſponente Deo, Heſperiæ Impe. 
« rator, and Dei nutu FHſpaniz Imperator, 


„ una cum conjuge Imperatrice. Alphonſo 
IX. of Caſtile, defining what Kings are, aſſerts 
| that they are placed over their people to 
govern them in their kingdom, © Bien ally 
„ comme el Emperador en ſuo Imperio ;* 

and hence the city of Toleda, being the chief 
eity, is termed Cabeca del Imperio del 


« Eſpana,” and aſſumes in conſequence, for 


its arms, the image of an Emperor in his Im- 


perial habit. (3) The ſame dignity i Is aſs 


* 


elaimed and enjoyed without any 


nence or authority over other Kings by the 
> Tzar, or Czar of the Ruſſias, which ſignifies 
nothing more than Great Duke, (a) but the 
affinity of which to Cæſar, has induced many 
to believe that it is exactly the ſame dignity 


with that aſſumed by the Roman Bare 


Upon the Whole then, ir will follow that 
there is no pre- eminence naturally and intrin- 


600 Wicquefort. L. 1. S. 24. (2) Selen ut * 
0 Lord Carlifle' s Embaſſy to Rull, Temp. Jac. 


bicially 


oY 
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beally attached to the name of Emperor, : 
over that of King ; and that if the Sovereign 
of Germany enjoyed, or enjoys the Prece- 
dency of other Monarchs, it is not in virtue 

of his being an Emperor, a title which any 
Independent Sovereign might, or may aſſume,) 
dut in n of 1 other accident of : 
his or oped . erh 


en 


This van Foy I 3 call 11) anda 
Tucceſſion to the Roman Sceptre, as ſwayed by 
the Weſtern Emperors, | which every body 
| knows took place under Charlemagne, who 
in the year 800, Inſperato in Ade ſacra 4 
| a Leone pontifice et civibus Romanit feſtiva 

acclamatione ſalutatus eſt, ROMANORUM 
« * IMPERATOR AvevsrTvus,” 660 191 


Upon hls celebrated . there RG 
| among the European nations, two TGT im- 
12 queſtions. 8 3 


. * 
- . 


«2 Whether the old Weſtern Roman l thi 
pire really revived in the RAPS, of Chaxle- 
magne ? 


7 


(3) Conringius De Imp Rom. Gs 8. 17. See alſo 
Baron. Annal. Sigonius de Regn. Ital. ad ann. 800. Stru- 
vius aaa Hiſt, Germ. Per. 4. Sec. 1. 33, 34 

II. If 


5 


N 
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I. If it did, what rights were renovated 
with. the Imperial Title? To which we in 
modern times may add a third; namely, 
What affinity there was between the kingdom 
of Germany and the Roman Empire, ſo as 


that the Monarchs of the one are +; pls facto 


enen of the: Sherk | 


eee the. Gueſt of. theſs „ it 
3 to have been ſettled on all ſides, that 
dhe tranſaction at Rome in the year 800, was 
| legal renovation. of that magnificent Em- 
pire which had for ſo many ages governed 
the European world; and throughout the 
hiſtories, we accordingly find the conqueror 
of Lombardy, and deliverer of Rome, men- 
tioned as the ſucceſſor of the Weſtern Cæſars. 
This ſucceſſion is grounded upon the follow- 
ing reaſoning ;.' That throughout all the revo- 
lutions which the Empire underwent, ' and; 
however abſorbed its various provinces wiche 
have been by various other nations, ſtill the 
Roman People continued the ſame, and a part 
5 of them having, recovered their liberty by the 
march. of CHARLEMAGNE. acroſs the Alps, 
they could proceed to the legal exerciſe of all 
their old rights: That among theſe rights, 


; 
1 - 
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chat of electing the EMrrkonx was OY 
and therefore although the fortune of different 
eanquerors might for a time have prevented 
them from exerciſing it, yet when the re- 
ftraint- under which they had laboured was 
taken off, they returned to it by a kind of 
Poſtliminium : That the firſt uſe they made 
of it was to inveſt their Deliverer with the 
Imperial Power, who thus, by an Election of 
Roman Citizens, became- the Sovereign of all 
that was left of the Empire, and together 
with the Soverei Age aſutyed che b ene 
Title, on e e 8 


Wick reſpect to the 8 3 name - 
ly, what rights were renovated with the reno- 
vation of the Imperial Title, there was for- 
merly much more difficulty than in determin- 
ing the firſt. The old Empire had been com- 
pletely diſmembered, and ſo ſtrong a pre- 
+ (6) Great part of the reaſoning is in Grotius, 2. 9, 11. 

Pfeffel, Dr. Pub. D*Allem. 1. 37. contents himſelf with 
faying, that the old Weſtern Empire revived. Putter, 1, 
6. with a diſcuſſion of the rights actually aſſumed by Char« 
lemagne, not the right of the people to conferthems The 
reaſoning is liable to a variety of obſervations, but as the 
queſtion is only concerning what was actually allowed by 


the mw, it is needleſs to enter upon them. — 
| . 5 ſcriptiog 
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ption could be pleaded againſt any claim 
that might be ſet; up concerning the antient* 
provinces that had been torn from it, that the 
advantages which CHARLEMAGNE Iv | 
could only be ſaid: to extend to the Imperial 
title; and thoſe fragments in Italy which at 5 
chat time might be thought to compoſe 
the Roman State, and which latter he had: 
before been thought to have obtained in 
quality of Patrician of Rome. 4 ) Never- 
theleſs, as it remarkably happened that this 
conqueror was perſonally in poſſeſſion of a 
great proportion of the antient Empire, (the- 
fruits either of his ſword, or of peaceable ſuc- 
ceſſion) and the antient dominions came thus 
adventitiouſſy to be governed by him who 
bore the antient title; a jumble was made by 
many of the Civilians in after times concern 
ing theſe two points, and it was inculcated, 
that not only the Imperial Title, but the Im- 
perial power and prerogatives over all the old 
kingdoms which had compoſed the Empire, had. 
revived in Charlemagne and his ſucceſſors, 
Hence, Sgonius 1 in his account . the election 


i - d) Quare etiam Seriptores adſerere non dubitant, | 


Carolum, Romain, antequam Imperator fieret, ſuis  ſeeptris | 
 @daidi ie Struv. Corp. 4. 7 26, 


2 


"ht 
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of CHARLEMAGNE afſerts, that that Motarcls 
officio ſuo convenire eſt arbitratus, ut Ita« | 
«* liam, atque univerſam Chriſtianam Rem- 
e publicam ordinaret.” (e) Hence alſo, when 

the Ornos, in the tenth and eleventh cen 
turies, had poſſeſſed: themſelves of this great 
dignity, they imagined they could exerciſe a 
certain Sovereignty over foreign Kings, as well 
as over the Princes of Germany; and the idea 

was ſpread abroad, that as the whole of 
| Chriſtendom, conſidered as an eccleſiaſtical 
ſociety, had one viſible Spiritual head, which 
was the Biſhop of Rome; ſo alfo, in con- 
formity with antient prerogatives, they ought _ 
to obey one temporal head, which was the 

| Roman Emperor. ) Foreign kingdoms w e 
therefore called upon to acknowlege a degree 
of ſupremacy in the Germanic Emperor, 
which was actually complied with by Den- 
mark, Poland, and Hungary; (g) and which 

alſo, as the Emperors have boaſted, was al. 
manehen France, and deen 


"a. Sigonius De Reg. Ital. L. 4. | 
Y Putter. 2. 3. Martens Precis du D. des Gens. "7 
(E) Putter, Ib. Pfeffel, however, ſays, this was in richt 
of conqueſt Os 9 to . Dr. 225 D' Allem. 
1. 212. 210. | . | 


- (4) Putter ut ſup. | 8 
: 5 Certain 
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| Certain it is chat the Emperor $161SMUND, | 
while in France, ſat in the royal ſeat in a full 
parliament there, and exerciſed an act of Sove- 
reignty in knighting the Seneſchal of Beau- 
caire; and HENRV II. of England, writing to 
FREDERICK BARBAROSSA, has theſe moſt 
remarkable expreſſions. © Regnum noſtrum, 
_ * et-quicquid ubique noſtræ ſubjicitur ditioni, 
« yobis exponimus, et veſtræ committimus 
« poteſtati, ut ad veſtrum nutum, omnia dif 
* ponantur ; er in omnibus veſtri ſtat voluntas 
i Imperit. Sit igitur inter nos et populos 
4 noſtros, dilectionis et pacis, unitas indiviſa, 
© commercia tuta: ita tamen ut vobis qui dig- 
nitate preminetis, imperandi cedat autoritas, 
„nobis non deerit voluntas obſequendi,” (1) 
RICHARD J. alſo is ſaid by Hoveden to have 
depoſed himſelf from his kingdom of England, 
et tradidit illud Imperatori (Hen. VI.) ſicut 
Vniverſorum Domino. Selden, reaſoning upon 


this incident, obſerves that this was done 


under dureſs, and that the right was releaſed 
85 the Emperor before his death. ( 1) But 


c 05 ) Lyttelt. the u. Append. Neo. py Selle with 
more indifference than is uſual with him, endeavours to _ 
rid of this, by ſaying it is A mere lerer of in; = 
Tit. of Hon. ch. 2. | - 
(5) Id. Ib. 


Vor. - D4: : 25 one” 
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although this is a fair plea with geſpock to 
Richard's: Sovereignty over England, there 
was no Occaſion, while delivering up his 
kingdom, to add even under dureſs, Sicut 
Unĩverſorum Domino, unleſs ſuch had been 
the ee e in v thible: times. | 
ee e Ab 2 eee of ee hes 
tenſions may be drawn from the Emperor”: 3 
power: of creating Notaries, (at that time a 
kind of Magiſtrate acknowledged by the old 
civil law,) in kingdoms which were otherwiſe 
perfectly independent of his juriſdiction; and 
the exiſtence of this privilege, may be ſhewn 
from the very endeavour to get rid of it. 
Selden infers much from the circumſtance that 
in the elder. times, Public Notaries who en- 
Joyed their authority either from the Pope or 
| Emperor, were not at all, or were rarely ad- | 
mitted in any uſe in 25¹ kingdom. Lord 
Coke goes farther, in ſaying that they claimed 
de jure to exerciſe their offices here in Eng- 
land; but becauſe it was againſt the dignity 
of a 3 King, they were prohibited by 
the King's writ. But other kingdoms were 
forced to make expreſs laws: in order to aſſert 
che ſupremacy of their Monarchs in Ly Par- 
„5 5 © ficular, 
on 5 SQ 1I,20 > 
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fy ticular, .xvhich in Scotland was done fo late as 
the time of James, III. by an Act of Parlia- 
ment which ſeems fairly | to acknowledge 
the exiſtence - of the prerogative.—lt enacts, 
„ That our Soverain Lord has full juriſdic- 
u tion and free Empire within this Realm; 
« that his Hieneſſe may make Notaries and 
« 'Tabelliones, qua his inſtruments fall have 

full faith in all cauſes and contracts within 
*the Realm; and in time to come, that na 
% Notary maid, or to be maid, by the Em- 
4 peror's autoritie, have faith in contract civil 
© within the Realm, %% then be, be examined 


y the 5 n . 120 the 1 5 
. enn * 5 : | 


It! is . how high hel ins of the | 
Imperial prerogatives in Europe were for a 
long time carried; Julius Hirmicus, an old 
author, (/ ) affirms with reſpect to them, that 
„ Totius orbis Terrarum ſpatium, Imperatoris 
* ſubjacet poteſtatibus. Some of the coins 
of the old Emperors have borne the inſerip- 
tion, Victor Omnium, Gentium; and a grfve 

confutation of this 1 18 entered upon by Selden, 
and by Duck: to * their. xe: claim. to 


* 
** * A 


(4) 5 Jae 3.ic, 3. ap Seld. Ib. 7 Ne Selk 1b. 
— 50 #37. A | £53 | D d 2 . | this 
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this ſplendid title. (n) Certain it is that Bar- 
tolus, a very learned Civilian, who has been 


called, Magnum Juriſconſultorum lumen, (2) 
aſſerted that this great Potentate was Lord of 


the world; (o) a poſition which, it ſhould 


ſeem, was fooliſhly founded on thoſe hyper- 
bolical expreſſions concerning the Orbit 


Romanus; and © Orbem jam fotum Vic 
„tor Romanus habebat,” to be met with in 
the Roman authors; and the expreſſions in 
St. Luke's goſpel, that the Edicts of Cæſar 
ſhould have authority throughout the 20104. 


 BarToLvs, however, thought himſelf fo 


firm in his doctrine, that he fays he would 
not heſitate to ſtigmatiſe the oppoſite opinion 
as an hereſy. (p) Elevated with theſe no- 
y the fat certainly was, that the lan- 

guage of the Imperial Chanceries, in imita- 
tion of that of the antient Weſtern Empire, 


affected to make the moſt eminent diſtinction 


between the Empire and other kingdoms. 
(m) Id. Ib. Duck De Author. Jur. Civ. Rom. 2. 1. 4. 
* Conring. De Imp. Rom. Germ. 8. 5. 5 | ; . 
(e) Imperatores autem Romanos ſuiſſe Dominos, non 
* Provinciarum Orbis Chriſtiani, ſed et totius mundi, 
multi Interpretes noſtri acriter contendunt, Duck De Author 
Jur. Civ, Rom. 2. 1. 2. 


0) Id. Id. Duck De Author. Jur. Cir Rom. „„ 
| i Europe 
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Europe was proudly divided into the various 

juriſdictions of Germany, Gaul, and Italy ; 
CHARLES the BALD, upon being elected 
Emperor, ordeyed himſelf to be called Em- 
&* peror of all the Kings lying on this fide the 
« Sea; () and however powerſul or inde- 
_ pendent many of them might have been, the 
| Imperial Lawyers, forgetting that things were 
different from what they had been, aſſerted 
their Maſter's pg over them all. (7) 


Theſe prerogatives were 9 aſſerted with 
an actual view to the enlargement of the 
bounds of the Empire, and of the Sovereignty | 
ol its head; and it even now forms the ground- 
| work of thoſe ſtate reaſons which are uſed by 
the Miniſters of Germany, in order to ſup- 
port their various pretenſions.— Thus under 
the old Empire, Ulp;an having obſerved that 

all the iſles circumjacent to Jraly formed a 
part of that dominion ; his authority is quoted 
in form againſt the Venetians to uphold the 
rights of the German Roman Emperor over 
their ſtate. Nor is this oppoſed by them 
upon the ground, that the Empire, having 


(9 Struv. Corp. Hiſt. Germ. Per. 4 8. 5. 5. 


+) . ut ſup. 5 RL 
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fallen t to pieces, the kingdom of Italy, when 
conquered by Charlemagne, was different 
from what it had been when it formed part 
of the Empire: but merely by contending 
that Vipian ſpoke only of iflands that were 
inhabited, which Was't not the caſe with theirs 


at thai time. (s) © 257. 10-40 | = 
ttc 4 a3 30 N refed | 


Lang theſe. prerogatives alla, e the 
power of the old Weſtern Emperor, the ſalu- 
tation of the foot from all ſubordinate Kings 
had been always confeſſed; and ſo firangely 
infatuated Was the German Monarch with 
the idea of his ſucceſſion, that, ſo late as. the 
fourteenth century, he endeavoured to exert 
his claim againſt the high ſpirited EDPWaRD 
III. at Cologne, in 1338. The anſwer of 3 
EDwARD is ſomewhat remarkable. - Thoſe 
Kings who held their titles from God alone; 
in other words, whoſe Sovereignty was ſu- 
preme, were generally anointed with the Sacred 
Oil, in imitation of the antient Jewiſh Princes. 
What difference this can really make in the 
ſupremacy \ of a nation s authority, it is not of 
eonſequencè Here to enquire. It ſhould ſeem, 
however, that our anceſtors allowed of the 


* 


Go, Rouſſet Interets des Puiſs, de I Eur. . 162, 164. 


4 * 
— 7 42 


Ny - Emperor's 
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Empetor' s claim to the ſalutation of che foot, 
from all Princes % ere nat antinted, for 
Edward's anſwer was, Quod Rex Anglia, 
„Rex erat inunctus, et habet vitam et mem- 
e hrum in poteſtate qua, et. idcirco non debet 
ſeſe ſubmittere tantum, ſicut Rex alius 2 
& inunctus. (t) The Rex non inunctus, may 
therefore... poſſibly? anſwer o the Kings 
Homagers iT + : who! Cole, as mentioned 
N Ws boni eokviig fi 2451 

17 Ask dug ee en 
Aalen to ee reſiſtance, of Edward III. 
Was, That of the Duke of Glouceſter in the 
zeigh of Henry V. The Emperor Sigiſmund 
deſigning to viſit England, arrived at Dover; 
but when ready to take the land, ſays Speed, 
the Duke of Glouceſter and other Lords with 
their drawn ſwords entered. the water, and 
thus ſpake to the Emperor; that if his Ich 
perial, Majeſty intended to enter as their 
King's friend, they would receive him with 
plLnilingnels . ry Hi as Emperor 
5 Jo n b ami cabs dr 6011190 

; (?) T; Walking; ap. Camd, As Not, 108. 


(2) Vide alſo Seiden T. of Hon. ch. J. Who ſeems to 


think that the ceremony of anointing r an ane 
penſable mark of their Independence. 52 di: WP 
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to claim any authority i in England, which was a 
Free kingdom, they were then ready to reſift and 


Impeach his entrance. Which rough demand 


being moſt mildly anſwered by Sigiſmund, he 
had preſent acceſs, and by them Was eh 
towards Landen. (v) by. 


#-- 


f " ariel 8 of the antient Roman 5 
Emperors had been to create Kings at plea- 


ſure, a privilege indeed which was derived 
from the Republic herſelf, the moſt ſplendid 


exerciſe of whoſe power, was to diſpoſe, 
| almoſt wantonly, of the ſurrounding king- 
doms. The new Emperors of the Veſt there- 
fore, contended alſo for the poſſeſſion of this 
tranſcendent right, and it ſeems to have been 


allowed by all the Sovereigns of Europe with- 


out any conteſt. Accordingly, CHARLEs the | 


BALD is ſaid to have created his brother in 


law Beſon, King of Burgundy, in order that 
He might aſſert this prerogative of his ancef- 
tors, () and appear to rule over kings; and 
n the plain manner and habits of the 


4 


() Speed. 646. 
(w) Ut more priſcorum Imperatorum Regib us videre· 
tur * Struv. * 4.5. 7. 


* Franke, 
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Franks, he even began to affect the more 
ſplendid vanities of the Grecian Ceremo- 
nial. (x) Pfeffe] enumerates in form, this 
right of creating Kings among the privileges 
of the Saxon, and apparently of the Franco- 
nian Emperors; (y) and in addition to the 
erection of the Kingdoms of Hungary, Po- 
land, and Bohemia, (z) and an extenſion of 

royalty in the family of Denmark, (a) ve 
ſind that ſo late as the fourteenth century the 
title of King was beſtowed upon Humbert, 
Dauphin of e by Lew! 1s of _ 
VARIA. 6009 


It has been fuppoſed by: . a late 8 
- writer, that this right continued, and was 


() Id. Ib. () Droit Pub. D' Allem. 1. 192. 297. 
.) Boleſlaus, Duke of Poland, received the title of king 
from Otho III, an, 1000. Ruffend. Introd. 4. 243. Pſeffel 
. 164. Ladiſlaus, Duke of Bohemia, was admitted to the 
fame honour by Fred. Barbaroſſa 1157. (Pfeffel 1. 528.) 
and Stephen, King of Hungary, received his crown from 
Hen. II. the honour of conferring it being ſhared by the 
| Pope in the beginning of the eleventh. centurys * Hiſt. 
d' Allem. 1. 65.) : 
1 Magnus, Duke of Slefwick, was fund King of 
the Obotrites, by Lotharius II. in the twelfth e 
Rouſſet Int. des Puiſs, de Europe. 7. 236. 

#) . I. 540. 
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exerciſed: even at the commencement of the 

preſent century, when in 1701 the Elector 
of Brandenburg converted Ducal Pruſſia into 
a>knigdom, and aſſumed the royal title; LRo- 
POLD, - according to Voltaire, — in 
that inſtance, the right which the Emperors 
had always aſſumed of creating Kings, (ce) 
From the accounts of the matter, however, 
which I have been able to collect, it by no 
means appeärs that the regal aggrandize- 
ment of 'FxEDERICK I. was owing to this 
prerogative of the Emperor, but merely that 


having himſelf taken upon him the title of 


King, the Emperor was prevailed upon to 


acknowledge him firſt, and the reſt of the 


Princes of Europe were induced to follow his 
example. Such at leaſt is the ſubſtance) of 


the account given by the continuator of Puf- 


Fendorf; (2) and Pfeffel alfo affirms that the 


aperor acknowledged the Eléctor as King, 
and the latter having ordered himſelf to be 


£” 7 


with his own hands, 1 „ 0 alen 


proclaimed, placed the ebenen Dis head 5 


e Eſpr. des Nat. 3 208. 
(ad) Introd. al HiR. Un. 5. 20. 
(e) Dr. Pub. 2, 455. 470. 
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The Proclamation made no mention of the 
Emperor, or Empire, but was ſimply, that 
as it had pleaſed Providence thatiths» Durthy 
of Pruſſia ſhould bererefted into a Ningdm. 
and its Sovereign the moſt ſerene und power 
ful Prince Frederic, had? become? its King, 
every one was given to underſtand the event 
by the ſaid Proclamation. (5) Lamberti has 
detailed, ſomewhat at length, the account f 
this tranſaction; but though he obſerves that 
the Emperor's Ambaſſador was preſent at the 
ceremony; that he appeared well content that 
the new monarch ſhould. be called only King 
in Pruſſia; arid ſets fortli tlie congratulatory 
letter of the Emperor to him, in which! he 
denominates him merely Forre Deletion” 
the title beſtowed on F/efvzs,” and thanks 
him for having faid that he would dedicate 


his new dignity to the ſervice of the Holy 1 


Empire, | and the Arch Ducal "Houſe of its 
Chief; yet it alſo appears, that the King ſtyled 
himſelf in his errcular letters, Rex Boruſſiæ; 
that his Ambaſſidors received ard returned 
viſits as ſuch ; and that the letter at the ſame 
time that it congratulates the Elector in 
the n terms on: his acceſſion of f dignity, 


659 2 I, 380. . 5 
4 ads, indi 
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makes 720 mention of the imperial prerogative 
which conferred it. Nothing indeed in the 
whole of the account is to be diſcovered on 
the part of the Emperor, evincive of his 
power in this particular, except ſome expreſ- 
ſions of the Pop of an ambiguous nature, 
eaſily explained, and by no means amounting 
to poſitive evidence, while unſupported by 
other matter. (g) Rouſſet indeed in one part 
of his work makes uſe of the words © Ayant 
accorde le titre a Frederick,” but he immedi- 
ately adds, Ce Prence ſe mit lui meme la 
A couronne ſur la tète;“ (5) and in another 
place obſerves that Leopold  reconnut cet 
* Electeur comme Roi de Pruſſe, apres gu il 
en eut pris le titre.” (i) It is remarkable 
that the author of the Memoires de Branden- 
bourg himſelf, gives no inſight into the tranſ- 


() Upon the ground that the erection of this new mo- 
narchy, was prejudicial to the Roman Catholic Religion, the 
Pope complained. De ce que PEmpereur y avoit donne 
«Jes mains, et ayoit-meme en quelque maniere, er:ge cette 
nouvelle Royeaute,” &c, Lamberti, 1. 383. The quel- 
que maniere applies merely to any vague iſtrumentality 
of the Emperor; it does not at all imply excluſively the 
actual, and formal exertion of his prerogative, while there is 
ſtrong preſumptive evidence againſt it. 


(5) Rouſſet. Inter. des Puiſs. de FR" I, 812, 
(1) 3 Id, 'T. _ 
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aQtioh, as to the particulars of the imperial 
official interpoſitiou z which, had: there been 
any, he ſurely would have done. He ſtates 


only the treaty by which the approbation 
of Leopold was obtained, and obſerves the 


circumſtance that the EleQor crowned himſelf 


with his own hands. Putter alſo, when he 
comes to this event, contents himſelf with 
ſaying, that in order to procure a royal crown 


for the Houſe of Brandenbourg, nothing far- 


ther was required, than to change the Duchy 
of Pruſlia, 20/:ch was already independent, into 
a kingdom; and that in conſequence of certain 
terms agreed upon, Leopold promiſed ta 
acknowledge the Elector in future, King of 
Pruſſia. (A) Martens ſays poſitively, that it 
is a miſtake to think that the Emperor con- 
ferred the Royal Dignity upon the King of 
of Pruſſia. (/) Heiſs is the only writer that 
I have ſeen, whoſe relation of the tranſaction 
is any way. in ſupport of Voltaire's poſitive 
aſſertion, He ſtates, that the Emperor wiſh- 


ing to ſhew ſome marks of gratitude to the. 


Elector for ſervices received, “ lui a donne la 


(i) Putter. 2. 387, 388. 
(J Precis du Dr. des Gens. 1. 155. 5 
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preſſion; however, ſo little preciſe in itſelf, 


and ſo deſtitute of particular detail, that it 


can have little weight, While unſupported by 
any thing elſe, againſt that body * — 


| * —_— has been ral 


7 re 2 b 
2 1 An 8! 135 4.45.24 ibs 


1 have been the more ns in this * 
aminatibn, becauſe this ſtatement of Voltaire, 


if not an error, would deſctibe a very remark. 


able Conſtitution in Europe, and would attri- 


butè ſuch ſupereminent prerogative to the 
Emperor, as no modern fpreme King would 


willingly ſubmit to. The Dutchy of Pruſſia 
was at that time an independent Sove- 
reignty ; () and could we ſuppoſe the right 
really to have exiſted, the ſame power might 
have given royalty to any other Sovereign. 
It is therefore the more likely to have been 
as we have ſtated it, chat the German Mo- 
narch merely acknowledged the new dignity 


in his on dominions; and the reſt of the 
a gs en it ut | + cm 


oy 2 * S 


0 Hi. a rEmp I, 44s. 155 Rouſſ r. 97 
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With reſpect to the prerogative as exereiſed 
in earlier times, it is to be obſerved, that 
although it was confined according to Pfeffel, + 
to the vaſſals of the Emperor, and the learned 
Selden has therefore extended it i97thoſs, only 
who were in Clientela Imperatoris” ; yet 
from the ſtrange confuſion, formerly mention- 
ed, which was made between the vaſt perſonal 

dominions and numerous potent vaſſals of the 
| firſk Kings of Germany, and the territories 
and prerogatives which were actually con- 
ferred upon them, as Emperors of the Romans, 
it was often, nay: generally, exerted in faypur 
of perſons who were wholly unconnected with 
the Empire, and dependent properly upon 
the Kingdom of Germany. This was the caſe 
in almoſt all the above cited examples ; - but in 


che inſtance of Hungary a ſtill fa rther uſurpa DA 


tion was displayed; fince | it does not 1 


that King Spephen at the. time when he was 
received among the Crowned Heads“ of Eu- 
rope, Was at all dependent either upon t the 

Empire, 0 or, the Kingdom, and "it = 
5 only have been ace in conſequence of the 
ignorance « of the” age, the miſtaken e 


Jaa name 'of Emperor o over that of King, wry. 
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to the ſueceſſors of the Monarchs of Rome: 


the reverence which was paid in thoſe times 


Upon the whole, however, it was one of the 


moſt brilliant prerogatives of the Imperial 
Crown. Whether it ſtill continue, or, if it 
does, What rank in the eſtimation of other 
Thrones, ſuch 


Ra created King would bear, 1 
leave it to thoſe who are more learned to de- 
termine. But at any rate I think that Kings 
thus created in . Clientela Imperatoris, could 


only be conſidered in the ſame light with the 


Kings Homagers whom Lord Coke, as we ob- 
ſerved, ſo carefully a from vgs 
. are ee 


— 


This diſtinction may alſo ſerve to explaiti | 


: ” one or two remarkable circumſtances in the old 
Conſtitution of Europe, which are viſible at 
this day, but which have been differently ac- 


counted for by a very learned authority. Pro- 
ſeſſor Putter, while explaining the circum- 
ſtance that Bohemia forms a dependant ſtate 
of the Empire with a Royal Title; obſerves 
that according to the preſent Conſtitution of all 
Europe, no other king, conſidered in that 
quality can be — and it ſeerns there - 


fore, 


TE KATIONS OF pUROPE: un 


fore almioſt a contradiction to ſay that mere i is 
a King of Bohemia, who, in that capacity, 
is a State of Germany. But, in antient times, 
when the public Law of Nations of the middle 
ages, did not conſider it as an incbnſiſteney for 
Kings to acknowledge their ſubordination to 
the yen this mi _ be e ex 


e (2). 


Now wits hoy FOR PREM bor his 1455 
thority, although we have ſet forth many of 
the privileges claimed by the Emperors over 
other Kings, yet às the Kings, who were ſu- 
premely independent, generally refuſed to 
allow them, (as in the caſe of Edward III above 
eited,) this phænomenon of Bohemia 1 in the 
preſent Conſtitution of Europè, may, I think 
be better explained, by the foregoing diſtinc- : 
tion made between the antient Thrones, and f 
the prerogative univerſally. allowed to t he : 
Emperor of conferring an mferiur kind 
Royalty upon his Vaſlals. This inferiour 
kind of Royalty might be conferred even by 
other potentates, who were themſelves ſu- 
rann At leaſt 1 find one inſtance of it in 
E. 

0 4) Putter, Conti. of Germ. 3 2. 39% 

vor. on E E 8 : "= 
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_ our own hiſtory, when, in the reign of 3 

VI. Henry Beauchamp, the laſt Earl and firſt 
Duke of Warwick of his name, was crowned 
| by that Monarch King of the Iſles of Wight, 
Guernſey and Jerſey. (92) Now it is of no con- 
ſequenee to ſay that the power of ſuch a King 
was ſo eireumſcribed as ſcarcely to be known 
in Europe. The right was the ſame, and had 
the line of Beauchamp been continued, or 


from any acquiſition. of force, (for example 
in the eivil wars which followed,) could he 
have been led into any connections with other 
Scavereigns on the Continent, a queſtion. might 
fairly be raiſed, whether the Royal title of 
dis dependant State, compoſed of the Iſles 
of Wight, Guernſey and Ferſey, would not 
have been recognized by all other powers? 
: bs the lame manner in more anticnt times, | 


(7 Leland's e Selden Tit. of Hon. ch. 3 IH 
. lin's help to Eng. Hiſt. voe. Warwick. It is rather remark- 
Able that this event ſhould not be in Dugdale's Baronage. 
It is true that Lord Coke obſerves that © as ſome do hold, 

the. Ning had not power hy che law of the land to create the 
Duke of Warwick King, becauſe there could not be two 
Kings of the fame country at a time. 4th Inſtit. 287. 
But, ſua pace, his own diſtinction between Homagers and 
Supreme, might explain this, and it is to be remembered that 


the power. wn the title, is the ſole pointer Autan. 
- i way 


4 
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a of the inferiour Kings of Spain were 


acknowledged to be ſuch, though Howagers 


to the greater potentates of that country: and 


many alſo of the Heptarchy in England, 
though dependant u 
the Rex Primus; a title enjoyed by many of 


them before Egbert. (r) Laſtly, the King of 
Man ſeems, though the head of a very de- 


enden State, to have been as legally RovAL, 

as the King of Bohemia, For he ſubſcribed 
himſelf by that title, received it from his ſit» 
periours, and had an allowed right to a crown 
of Lanes, FI © 


© Fe Mierchore,” | Sovereigns that were | 


Spend upon other States, being allowed 
ko aſſume the Royal Title, as well as thoſe 


dependant upon the Empire ; ; the circumſtance 


(5) Sclden. eb. 9 . 

; £9) Vide T. Walſing. Ap: Camden Angl: Norm. 420; 
Edit. 1603. Wilielmus Scroop, emit de Domino 

« Wilielmo de Monteacuto, &c: Inſulam Euboniz cum 

corona. Nempe Dominus hujus Loful: Rex vocatur, cui 

« etiam fas eſt corona aurea coronari. 80 alſo an MS, 

Chronicle, quoted by Selden, probably, moet copying 


this paſſage, affirms, « Eſt nempe jus Yhus Inſulæ, & quis- 
« quis Ius fit dominus, Rex vocetur, cui etiam fas eſt 


corona aurea coronari.“ Selden ſays the Ms. is in the 


library at Oxford, cui ſciolus aliquis, nomen Guil Nie by 


Jemere "OE prefixit an 1392. 


E e2 ES that 


on him who was called 
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| ther, or with what eee bee ſhall . 


5 


wa" 


chat the ſubordinate State of Bohemia ig 4 
Kingdom, is neither neceſſarily owing to this 

antient European Law of Nations, concern- 
ing the -Pregogatives of the Emperor ; nor 


- ſhould it ſeem, that it is even now impoſſible 


for- any* other 8 State, to bear 2 
den King 80 : 


- With N to the erection 20 new „King- 
W in the preſent day, this privilege of the 
Emperors, which was ſhared as we have ſeen 


| by the Popes, is at leaſt grown obſolete, if it 


can be ſuppoſed at all to remain. Every in- 


dependent Nation or Sovereign, has {right to 
_ aſſume what title it Pleaſes, and it will depend 


upon the accidents of Convention with 
other States, of intereſt, or of neceſſity, whe- 


be allowed. U 3 


. 8 


- Having ths a hiſtorically fo trace 
the revival of the Weſtern Empire, and the 
rl ights : and prerogatives to which its Monafchs 


in conſequence pretended ; I ſhall now endea- 
vour to Mc the real nature of _ da 


n Vide Martens, Procis. ay Droit es Gen 155. 
erial 


FD ” 
— 


A—_ —— 


perial Dignity as it formerly ſtood; and more 
5 partieularly to remark upon the cloſe and not 
incurious affinity, which it has long been held 
with a particular | kingdom, between which 


* 
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and itſelf there was no my _ or r neceſſary 


een, PHIL I-32 5 6 


o 3 26 
* 


e EFES fog 0 ſa this to iſe Hah A 


circumſtance not founded in fact, namely, 
that the territories of the German Monarch 


were the genuine remains of the old Empire, 
and that the German and Imperial Crowns 


were therefore neceſſarily the fame. "This 7 


opinion continues in ſome meaſure to be a 


vulgar error to this day; in former times it 
was often ſtarted, as the ſound legal doctrine 
of the Law of Nations in Europe, and ſo late 


as the laſt century, Hermannus C onringius, a 


celebrated German Juriſt, found it neceſſary to 


go at length into the queſtion, which he has 


ably and elegantly: done in the Treatiſe under 


= 


his name extant upon the ſubjeR, 


(z) With 
reſpect to the mere Kingdom of Ge 


manye 


| ey is it 1s well a that the er 


%0 Yidothe Diſcurſus novus _ e Rade 


Germanico; and ſee alſo Duck. De N et aher! Jur, 
Cu. Rom, L. a. C. 25 FEY | 
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part of its provinces, north of the Danke . 
were never ſubjugated even by the moſt ſabe. = 
ceſsful Conquerors who ſwayed the Roman 
| Sceptre ; and ſmall indeed therefore could be 
. the pretenſions of its Monafchs to be called | 
the legitimate repreſentatives * of thoſe illuſ. 
trious deſpots. The extended domination 


of CHARLEMAGNE, had indeed a far better £2 


title to this honour; but, as was formerly ob- 
| ſerved, it was the remarkable circumſtance 

that he was p2rſonally though by diferent title, 

| In poſſeſſion of a great proportion of the old 
Weſtern Empire, which gave riſe to the idea 
that that mighty and identical power had 
really revived in his perſon; and that the 
aſſumption of the Imperial Dignity was 
nothing more than the regular conſeguence of 
ſuch a dominion. Hence aroſe all thoſe ex- 

travagant doctrines, and the hyperbolical po- 
ſitions of Bartolus formerly alluded to, which 
Conringius with indignation conſiders to be 
the tenets, Vel indocti * vel 1 e 
0 dentis.” 0 a 


The accotunt of this matter need be very 
ſhort, The Romans had 8 their do- 
Nl 49) De Impe. Rom: Germ, 8. 6. 
minions 


— 
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minions in the ſame manner as other na- 
tions; and as they acquired them, ſo they 
might loſe tkem. Province after province had 
been torn from them, by men as independent 
as themſelves ; ; and Italy, the chief of them 
all, had been ceded” by the remaining legiti- 
mate empire in the Eaft, to TuHEODORIe, King 
of the Oftrogoths. It was then again con- 
quered for the Eaftern Empire by BrLLis A- 
nus and Naxsxs, and again loſt to the 
Lombards and Germans. With reſpect to the 
other component parts of the Empire, they 
| had long been torn aſunder in the courſe of 
various revolutions, and were held, with a 
preſcription of three hundred years in their 
favour, by Sovereigns wholly unconnected, 


and wholly independent of any Roman Peo- - 


ple that might be ſuppoſed to exiſt. In this 
ſtate of things, it happened adventitionuſly, that 
CHARLEMAGNE, the greateſt Monarch of the | 
Weſt, united, in his own perſon, many, or 
moſt of thoſe Sovereignties which had for- 
merly compoſed, but which were now inde- 
pendent of the old Empire. He held Gaul by 
hereditary ſucceſſion; Germany, part of Spain 
and Lombardy by conqueſt; (w) and though 
55 Struv. Corp. Germ. Hiſt, Per, 4 8. J. 12. 
| E e 4 Lom- 


0 
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Lombardy included great part of Italy, yet. W 
had long paſſed out of the Empire into the 
hands of an independent King ; and from him, 
being conquered by another independent 
King, it could not be faid either to revive as 


the old Empire, or to confer any rights upon 
its new maſter which it had not poſſeſſed be- 
fore. It was after all theſe reyolutions, and | 


the acquiſition of fuch various ſceptres in his 
own perſon, that CHALEMAGNE gave liberty 
to the remnant of the Empire, exiſting in the 
City of Rome, and a  ferw Italian States, by whoſe 


free election he acquired all which they could 
confer, namely, the. Sovereignty over them- 


ſelves, and the old Imperial title, which they 
alone, by a kind of Poſtliminum, as it ſeems 


to be. owed, had the right to evince, (x) 


The new „ however, 3 clefted, 
did not diſdain to receive confirmations of kia 
dignity from whatſoever quarter they could 


| ariſe, and was. not ſorry, by an exchange of 5 


Embaſſies with the e Court, 


ot Dein ebe en qui * pro * 5 
relecto habiti, ex jure poſtliminii jus declarandi Imperay | 


porem f fibi iterum vindicarunt, RE, Corp, 4. 0 | 


hen 0 


EY » 
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(where, it is to be recollecteg, the old real 
Eaſtern Roman Empire fill. exiſted,) to find 
his title acknowledged by thoſe who alone 

could have had the ſemblance of aright to re. 


ſiſt it. Hence therefore it has been ſuppoſed by 


a uriter of authority, that he held the Em- 
pire by three titles; firſt, by actual poſſeſſion; 


ſecondly, by free election; and thirdly, by 


35 e with the Faſtern Empire. 0) 


It appears then that it was thi people ot 


| Rami who properly conferred the Empire, 
and from whom that dominion continued 


ultimately to, be derived ; although, from 
changes in the coutilention, as we ſhall here- 


after ſee, the channel of power was alſo 
changed. In the ſucceſſions immediately af. 


ter CHARLEMAGNE, election by the Senate 
and the Pope, and coronation” and conſecra- 


tion by the hands of the latter, ſeem to have 
been indiſpenfable to the /ega/zty of the title. 


Nor can we here paſs by a very remarkable 
addition to the ſtyle of the new Sovereign. By 
the eee of the old Empire, it is known 


5) Struvius, ib. See alſo Duck, De Author. Jur. Civ, 


Rom. L. 2. C. 2. 4 Et cum Nicephero, pactionem inivit 
ut Oriens cum Conſtantinopoli Græcis Imperatoribus, oc- 
bidene, cum Roma Carolo et ejus poſteris cederet, | 
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that, however + deſpotic the Roinan Sovereigns 
were, they ſtudiouſſy avoided the name of 
King ; and their power ſeems to have ariſen 
not ſo much from the ſole integral office ot 


EE. Imperator, as from an union, in their own 


| perſon, of all the offices of the common-" 
wealth. Hence they were Imperators, Con- 


Lil, and Tr ribunes, at the fame time. Now 
it is worthy remark, that CHARLEMAGNE, 
Having probably this cuſtom in view, calls the 
firſt, year of his reign over the Romans, the 


wy rf year of his Conſulate ; (z) a circumſtance 


which may ſerve to throw light upon the 
peal 1 85 of this new conſtitution, 


5; 


Upon che whole, then, the new Mo- ; 
narch of the Weſt held almoſt all his diffe- 
rent poſſeſſions by diſtin& and different titles ; 5 
nor could any of them, ſave Rome and its 


few dependancies, be conſidered as the Em- 


pire, merely becauſe they were governed. by 
the ſame perſon, unleſs an actual eee 


(x) Sigonius de Roy: Te E. 4. His ſtyle was, “ Ca- 


« rolus, divino nutu coronatus, Romanum regens Impe- 
& rium, Sereniſſimus Auguſtus, &c. anno regni noſtri in 


« F rancia xxxiii, in cd xxxvili. ee autem e 
0 15 r imo.“ 


FN 


* j EY 


lion 
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zi:'on of them all had taken place. ON This} 
however, never was attempted, and CH 10 
LEM AG NE, in the account, of his other titles 


was known to ſtile himſelf, (as in his Chatte | 
to the Biſhopric of Oſnaburg,) Avavsrys) . . 


Romanum gubernans Imperium; Dom 
Rex Fi rancorum, et ee on) : Friſios, 


Fum Dominator, et Saxonum. > ol £27 


— 4 * 


| CHARLEMAGNE. officiated, his dba T 
in the Empire, and dying in 814, Lewis - 
ſucceeded to all his dominions, and held them 
by the ſame titles as his fathers ,. It was the 


third generation that evinced the nature f f 
the conſtitution. LoTHARIDS, the eldeſt of 5 
the ſons of Lew1s, was alſo aſſociated with _ 
him in the Empire, and ſyeceeded on his 1 
death to the Kingdom of Italy. But neither F 


did he carry along with him the whole of his 
father's territories, nor were the ſceptres 
which were ſwayed by his brothers, (in Ger. 
many by LEw1s, and in France by CHARLES,) 
to be conſidered as dependant ſceptres, ſubor- 
dinate to the Imperial diadem, On the con- 

(4) Igitur aut inani cum titulo eſt affectus Carolus, aut 


ſi quid accepit, illa quæ in Italia, extra Langobardicum 


m_ oe | 1 De * S_ W 8. 26, 
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triry, when he claimed to be ſuperiour to to his 
brothers, in right of primogeniture, and 9 
the Empire, they contended quod LorHA- 
<, 211 fratres erant, et ſacramento regnum inter 
E-illos-diviſum' fuerat, et illi genere, nec po- 
2 teſtate eee e (e) LoTHARIUs, not 
content with this reaſoning, attacked the King. 

N Germany and France, and fought the fa- 
mous battle of F ontenay in B41, where being 
entirely defeated, it was ſettled by the treaty 
of Verdun 8 43, that the Kingdoms of Germany 
and France ſhould thence forward be for ever 
 digjoined ; a ſettlement which, in general, is 
regarded as the true epoch of the oa ſepa» 
ration of thoſe realms. (d) | 


Lorn AR Vs followed the . of hip 


' father and grandfather, in aſſociating his ſon 


Lewis in the Empire, which, . fill confined ta 
the limits of . a part of the Italian States, was 
again, upon his death, diſſevered from the 
reſt of the poſſeſſions thatghad been held along 
with it. Lewis II. ſucceeded to a powerleſs, 
Throne; and a new kingdom (of Lorraine). 
was created for his younger brother, MOT 4s | 
(e) Hinemar. Epiſt. of Ludov. Balb. ap. Conring. 33. 


(a) 3 I. 39. ae Is 7. TOO . Sgt 


„3 5 8 aus. 
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vs. Upon the death of Lewis II. without 


heirs male, CHARLES the BAL p, King of 


France, ſucceeded by election F © the States of 
Tab, (e) after a conteſt with his nephew, 


He dying, another conteſt aroſe between his 
fon, Lewrs the SAM MERER, of France, and 
the ſame »CARLOMAN; who by this time was 
King of Italy, but not Emperor. Some pre- 


tend, that che latter was elected into tlie Im- 
perial Throne; but others again aſſert, that 


LEwIS was conſecrated by the Pope, Jour 


next conferred upon Caarres the Far, 
King of Swwabia „youngeſt ſon of Lewis L. 
King of G and it was the fortune of 
chis Prince to reunite in his own perſon al- 
moſt the whole of CHARLEMAGNE! s domi- 
z nions by ſucceſſion. After his death, many 


VIII. at TRovss 3 3 'a doubtful and uncertain 
election! Be this as it may, the Empire was 


* 


at's * 


CakLoMAN, ſon to the King of: Germany. 5 


* 
* 


difficülties ariſing from the diſputed legiti- | 
: macy of CuARLIEZS the STMPLE, * the laſt 


branch of the Carlovin giant that remained in 
Be 1 AR Nor r, A baftard of Carloman, was 


(e) pfeffel. 1. b8. — upon the cube of the 


Annals of Fulda, aſſerts that it was by bribery of the Se- 


nate, which at leaſt ſhews thei power N Omnem : 
* opal Rom. corrupit. . 
3 reden 


4 


- 


* 
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elected King of Germany ; but the Kingdom of 
1 aal (always hitherto diſtinct from the Ems 
EE be was. diſputed by BERENG=zR, Duke of 


. Th T4 ct and Vino, or Guy, Duke of Spoletto. 
1 1 It was polleffet by both for ſome time; (/) 


$ . ue ee ee overcame his rival, and 
ts, : : FY Was afterwards elected Emperor of the Ro- 
LIE mand, crowned. by the Pope, and affeciating | 
his on Lame RT in his dignity, the latter 
= was alſa crowned. * BREN CERN flying for 
* 5 . ue, to en ton the latter took that 
| = _«<pportunity to interfere in the affairs of Italy, 
and marching to Rome, (Guy being by this 
el ) was himſelf crowned Emperor, (g) 
and enjoyed the title till his death. Upon 
Wc: dee event, tho Kingdom of GePmany went to 
= g 4 * his-ſon, Lewis HI. who died without iſſue 
1 * ort, and with him ended the whole f 
Is = we Carlovingian race in Germany; but the 
F 5 Empire ſeems next to have paſſed to Lows 
: «+ | of PROVENCE, King of Burgundy, who ob- 
5 - ited it by an election of the Romans; and 
25 5 2 - altes him it fell to BERENGER, King of Traly, 
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The death of Laws III. thus: left the 
: - throne of Germany vacant, the nation ſtill 
reſolving to paſs. by CHARLES the SIMPLE of | 


F Trance, either on account of his Fee, 
or his imbecility; and, in this emergency, 
they proceedgd to a fair and free election of 
a Sovereign worchy to reign over them. The | 


choice fell on Cox RAD of FRA N cONIA, who 


dying without iſſue, they elected HENRY the 


FowLRR, and after him, his ſon, OT HO I. or 
the Great, who once more brought back the 


Imperial dignity into the family of Ger- | 


n. and ae it there . ever. ; ; 


That da had, in a Knack 8 © iv 
| reſtored to LAMBERT, the A/owate of his 


| father, Guy, ) and afterwards was con- 


ferred; as, above-mentioned, upon Lewis of 
PROVENCE. It then continued at the mere 
of ſuch of the tyrants of Italy as could make 
_ themſclves® maſters of the Biſhop and Citi- 
; ene of Rome, from whoſe choice and con- 
ſecration it was ſtill ſuppoſed excluſively to 
ariſe; and ſo various was the ſucceſs of theſe 
Pretenders, and ſo completely had the Kings - 5 


f Germany ſeemed to have loſt. light « of this 
(») To L. 6. | 


3 : 285 ee, 5 228 | 


2 5 
2 + 
* 
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dignity, (ſuppoſed to be ſo doſely united to 
them,) (7) that Gibbon has imagined the real 
Weſtern Empire to have been actually vacant, 
| Adauring a period of ſeventy- four years. 60 This 
1 opinion was founded, no doubt, upon the 
|  *.._ ame groumds which have drawn an aſſertion 
from Coringius that the femains of the Ro- 
man Empire were at this time totally disjoined 
= - from the kingdom of Germany, ahd fot 
. he moſt part without an r at their 
head. | 8 


All this being underſtood, I know not 
from what documents of hiſtory many au- 
thors have choſen to conſider all the Kings of 
Germany from the time of ARNOLPH, as 
Emperors. We have ſhewn that Germany, 

| taken by itſelf, was nothing more than à King- 
dom, and that its Monarchs could only be 

reckoned among the Emperors when they 

were elected to the Imperial Digrfity by 1 N. 
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the 8 : yet the whole courſe of Heile's s 
n deſeribes the German Sovereigns as 


mn Conringius calls Gomes, at this time, Dilek 8 
et ſul Juris Remp. S. 34. 
(#) Dec. & F all. Ch. 49. ” 
2 | Emperors ; 


THE, NATIONS OF EUROFE. 433 


kmperors under which, therefore, he claſſes . 
LEWIS III. ſon to AR NOLAHRH, Cox RAD of 
FRANCO A, {who had no connection with 
Italy at all,) and HzNRY the FowLER, father 
of Orno, who was only invited by the Pope 
to take upon him the Imperial Power, but 


never paſſed. through the forms of election. 


Heiſs, however, is not conſiſtent even with 
himſelf; for though he relates, that upon 
the death of Cox RAD, the Nobles elected 
H NRX to the Imperial Crown; yet he adds 
immediately afterwards, that the Pope offered 


to declare him Emperor »of the Romans.” (1) 


It is evident, therefore, I think, that he con- 
founds, and very improperly, the Regal title 


1 Germany with the Imperial one of Reme,—« © 


Puffendorf alſo reckons EòWIS III. Cons 


RAD, and HENRY, among the Emp&Fors, only : 
obſerving that the affairs of Germany were in 


ſo bad a ſtate, that they could not attend to 


Italy. (=) But, according to us, they had no 
right to concern themſelves at all with Italy ; 


and when Puffendorf himſelf comes toOTHuo, 


he ſpeaks of the Empires of Same, and. of : 


(1 Heiſs. Hig. de PEmp. 105 C. * 
= Introd. a PFHiſt, Un, 3. 5 
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Nonne as diſtinct, although the former, anch 
by itſelf, was never, as we have eum, pro- 
perly to be called an Empire. Dr. Blair, in 


his Chronological Tables, enumerates Lewis» 


Conrad, and Henry, in the lift of the fame 
Monarch, although with more conſiſtency, 


and dropping the title of Emperors of the Weſt, 
he here actually calls them Emperors of Ger- 


many. The author of the Letters on Mo- 
dern Europe purſues the ſame account ; and | 
laſtly, Robertfon, who was led by his ſub- 


ject to the particular inveſtigation of this mat- 


ter, chuſes alſo tf conſider Germany as the 
Empire before Or HO, and to rank HENRT 
among the Emperors. The firſt notice indeed 
Which he takes of the Roman Imperial Title, 


commences With the tranſaction of Oro; 5 


and from the very ſhort account of this re- 
markable Throne which he gives, it ſhould 
ſeem almoſt, that that Monarch had been the 
"firſt in the world, (and that, without thew- 
ing his right,) to receive it. * Flated with 
bis (Orho's) ſucceſs,” ſays this celebrated hiſ- 
torian, he aſſumeũ the title of CRSAR A- 


GUSTUS. A Prince, born in the heart of 
Germany, pretended to be the ſucceſſor of 


the Emperors of antient Rome, and claim- 
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a tight to 4. dme „ee. i 
tives.” () 0, Kb : 


1 


On the other hand, Gibbon confeſſes that 
it is the power of cuſtom alone which forces 
him to rank Conrad and Henry in the lift of 
Emperors ; ; a title, he obſerves, neyer aſſumed 
by thoſe Kings of Germany : (%) and Baro- 
nius, Sigonius, (p) Struvins, and Pfe el, 50 
authors of high authority in antiquities which 
came almoſt profeſſionally before them, aſſert 


poſitively that LEWIS of Provence ſucceeded 5 oo 


ARNOLPH in the Empire, and after him, Br- 
*RENGER, and various others of the Talian 
Princes, till the election of Orno. They 
' therefore reject Lewis III. Conrad, and 
Henry; and Struvius, in particular, makes a 
5 regular queſtion i in every one of the ſections 
concerning them, whether they were Em- 
perors of Rome, or only Kings of Germany; 

and he decks in favour of the laft. (7) | 


- | | | | | From 

1 e ©h. v. 1. 209. Surely this muſt be 
deemed a very unſats factor account of a * ſo im- 
portant. 

() Deel. and Fall. Ch. 49. 0 Ve ſup, 

(9) Dr. Pub. D'Allem. 1. 98. 

(ir) Imperator vero dici nequit, 3 II. 4 ow | 
me Germanis in hanc dignitatem jura Maut, nec Ita- 

c . un 
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From all this it will appear, that * des 
ral of EMPEROR OF THE WesT, from 
the time of its revival under CHARL EMAGNE, 
Was in · reality a floating title, by no means 
affixed to any particular Kingdom, but liable 
to be given to the Chiefs of any State that 
could acquire it by election; of courſe, that 
neither F rance, nor Germany, Burgundy, nor 
Lombardy, had any excluſive claim to it, by 
virtue of any ſuppoſed repreſentation of an 
Empire to which they had long ceaſed to be- 
long, and to which, if they appeared to be 
reunited, it was ſimply by the adventitious 
circumſtance that they were governed by the 
ſame Sovereign ; ; in the ſame manner as our 
own. Kingdom, and the Electorate of Hano- 
ver, are governed by one Monarch, without ä 
coaleſcing into one and the ſame State. Per- 
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liam poſſideret quam iſto tempore tenghat: Kite Boſa- 
nis filius, et hoc ejecto Berengarius, nec a Papa eſſet 
coronatus. Corp. Hiſt. Germ. 4. 9. Again, after ſaying 
khat the Germans elected Conrad King of Germany, he 
aſſerts, Imperator autem dici, nulla ratione poterit, dum 
< nec Germani adbuc jus haberent i in Imperium Romanum 
& nec ipſe a Romanis vel evocatus, vel in Imperio fuerit 
« coronatus. Id. S. 10. So alſo, after: examining the 
title of Henry to the Empire, he concludes, “ Fuit igitur 
Hz! NRICUS, Rex Germanic, non vero A Ad. 
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Kaps it may even be fairly ſuppoſed that this: 


dignity was actually not hereditary in the Car- 


3 Irvingian family; for if it had been ſo, the 
deſcent would no doubt have been governed 
by ſome certain rule? but from the circum- 


ſtance, formerly mentioned, that Cy ARLE- 
MAGNE had revived the old Roman Conſti- 


tution, in ſtyling himſelf Conſul of Rome, it 
' ſhould ſeem that he had not theſe ideas of it 


himſelf; and we may obſerve that, invariably, 

in the four inſtances recorded, where the ſons 

| ſucceeded immediately to their fathers, they, 
|. had been previouſly fſociated in the Empire. 


In all other caſes, the fact appears to have | 


been, that whoever got firſt to Rome, and ac- 
quired the voices of the Senate and the Pope, 
was honoured with the conteſted title; and a 
confuſion was thus made between the uncles,. 
_ couſins, and nephews: of the laſt poſſeſſor; 


between his kinſmen- claiming through the, 
male, and through the female line, It is pro- 

8 bable, therefore, that the ſame right which 
could alter the ſucceſſion by election, could s 
have ſet aſide the whole family; nor is it f 


any conſequence that 4 the Emperors before 
ans bane of the 122 CHARLEMAGNE, 
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the power of that Monarch a been ſo 


vaſt, and his poſterity ſo numerous, that not 


a2 Throne in Europe but was deftiended, biber 
15 Se or n, _ his blood. 


This ew belt kate, * Qhall x ni 


proceed to point out how and when it was 
that the Germanic Kingabm and this celebrated 


Empire, illuſtrious even in its remains, came 


to be really united; that is, when they eame 


to form one incorporate body, ſo as to ex- 


dude all chance that the Imperial Dignity 


ſhould again be bandied about from Kingdom 
to Kingdom, as had been the caſe from the 
tive BREAST Rs: . to o Orig. A 


ke as de by actual Uobwentias . : 


- the Romans and their Biſhop, Pope ADkian 


III. and the laſt mentioned Monarch, who like 
CHARLEMAGNE crofled the Alps todeliver the 
church, and like him reaped the Kingdom of 


Italy and the Imperial Crown, for his reward. 


The cruelty and oppreſſion of the various 
tyrants of Italy, had made ſuch of its Stat es, 
as avowedly repreſented the old Weſtern 


— _ to ſearch for deliverers among 


the 
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the molt powerful of the neighbouring 


Princes: and as none during their time could 
be compared to Or no in real ſtrength or 
fiumneſs of character, the citizens of Rome 
were willing to 8 . upon him their illuſtri. 
ous Sovereignty. Stimulated by this, and the 
hopes of the Kingdom of Italy, enjoyed by 
the tyrant Berenger, the King of Germany 
twiee paſſed the Alps, and having finally over- 
thrown the power. of his opponent, he was 
not only elected King of Traly, and Emperor 
of the Romans, but it was decreed that thoſe 
dignities ſhould for ever be annexed to the 
Sovereignty of Germany, to be enjoyed by 
whomever the Nobles of that Kingdom, 


who had the power of election, ſhould chuſe 


to appoint. A remarkable Conſtitution! which, 
however, has continued to this day, and is 
the true foundation of the ſtrict incorpora- 
tion of the German and Roman powers. Ace- 
cordingly, from this time it Was, that the 
Sovereign of Germany, omitting the enumera» - 
tion of his diſtin& and various titles, ſub- 
ſeribed himſelf ſimply EMrkRROR or THY : 
RomaNSs; an alteration which gave birth to 
the belief, that the e governed by the 
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tury, as true. Droit Pub. d' Allem, 1. 142. 
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Rom an e. muſt be the Roman e 
OR; (s) 


| But although the two Sovereignties de 
now ſo cloſely united, that the Chief of 


the one, muſt necgſſurih be the Chief of the 
other at the ſame time; yet even this union 


it ſhguld ſeem, is not ſo ſtrict, but that they 
may be ſtill conſidered as diſtin& Sovereign- 


ties. That is, they are not fo blended to- 
gether as to form but one body, as the King- 


doms of England and Scotland; which, for 


example, are, as it were, annihilated, anda 
new Kingdom of Great.-Britain ſubſtituted 


| in their Places. The Empire of Rome, and the 


"63 Conringius, 39. Putter B.2. ch. 3 In fixing this 
important tranſaction, I have choſen to follow Pfeffel, al- 
though other Juriſts (as Putter) have aſſerted, that OTHo I. 
only annexed the empire to his family, not to the Crown. of 
Germany, and that it was under his grandſon Orn III. 
that this new conſtitution was ſettled, - Putter's only ac- - 
count, however, is, that it was ſo to all appearance. ( B. 2. 
ch. 3.) while Pfeffel produces on his fide, the teſtimony of 
Luitprand, Biſhop of Cremona, (a well known hiſtorian, 


and himſelf the Emperor's Repreſentative at the Council of 


Rome where the buſineſs was ſettled ;) and the confirmation 
of Ives de Chartres, and Waltram de Naumbourg, two 
eminent Canonifts, who rely upon it in the eleventh cen- 


* 


Kingdom 
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Kingdom of Germany are ſtill in exiſtence ar 


I ſuch ; long after OrHO 1. three” different 


5 Crowns were worn by the German Monarch, 
namely, the Imperial, the German, and the 
Lambardic ; and to this day, his titles are 
carefully kept diſtinct, he being ſtiled not 


Emperor of Germany as is vulgarly ſuppoſed, 


but elected Roman Emperor, and King of Ger- 
many. (i) Thus, according to Conrmgius, * aliud 

* fit eſſe Regem Germaniæ, aliud electum 

Cæſarem Romani Inperii. (u) And wich 
| 1 we ſhall Toe this wo! ne r 


The n to e Dominion as Ea 1 
Perer; the detail of which we have been 
giving ſo much at length, have however, now - 
gradually worn away before the lights of 


(e) Dillon's account of the Rom. Lap p- 8. Putter. 


Bb ha: The title, of elected Emperor was aſſumed 


in conſequence of a Convention between Maximilian I. 
and Pope Julius II, The former wiſhing to be crowned 
at Rome, 1508, the Pope, who deſired not to ſee him in 
Italy, declared of his own accord that the ceremony ſhould 


— we future be diſpenſed with, provided that Maximilian and 


his ſucceſſors ſhould ſtyle themſelves elected Roman Em- 
perors, which with che reaſſumed title of King of Ger- 
many, has been the cuſtom ever ſince, bh N 
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modern ages; and nothing is now left him 
but the precedency before all nne Mo- 
ne che For. e) 


Nag: this RY * an no” conteſted 


Jen Tarkih en ee ee probably found- 


ing his claim upon his ſucceſſion to the antient 
Greek Empire, (x) inſiſts upon an entire 

equality with the German Sovereign; and 
this was at laſt allowed and put out of doubt, 


by the Treaty of Paſſarowitz, 17 * and that 


of Belgrade 2739. C) 
(w) Mackenzie I, Temple 8 Mem. 1673 1679. So late 


However, as the Congreſs of Nimeguen, he pretended to 


ſomething more than the firſt place in the ſame rank. At 
that Congreſs the Ambaſſadors of all the other belligerent 


powers, yielded, according to the cuſtom, to the Mediators, 


The Emperor's, however, affected Equality. They alſo 
treated the Ambaſſadors of Electors, with the fame honour 


as thoſe of erowned heads, with the view, ſays Temple, as 


his own ſuperiority above them was confeſſed; to infer a 


like ſuperiority over the others for the Emperor pre- 
« tended to a difference of ' rank, as well as of place from 


44 all other e the * of "_ 108 > 8h 


& lowed.” Ib. 
(] Et Sultani Turgel vane afſerant ſe eſſe Gebesee 


5 Conſtantini Magni i in Imperio Romano, Duck. cr 2 9 71 | | 


Jur. Civ. Rom. L. 2. C. 2.4. | 
0 50 Martens. Precis du Droit des Gens. 1. 168 167. 
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Foſſibly it may at firſt appear irrelevant, in a a 
treatiſe which regards a whole Claſe of Nations, | 
to have been ſo long upon points that relate 
ſolely to a particular Kingdom. When how- 
ever it is conſidered, / that the precedency of 
that Kingdom has become part of the Law 
of Europe, in virtue of a very remarkable 

ſucceſſion to a throne with which originally 
it had no connection; that this throne itſelf 
had, i n former times, ſent forth other pre- 
tenſions which concerned almoſt the whole 
World, and which depended upon a variety of 
minute and curious circumſtances, the inveſti- | 
gation of which leads deep into the antiqui- 15 
ties of a particular conſtitution; it will pro- 
bably be deemed even more than pertinent to 
have gone as we have done into the enquiry. 
For it is one of the profeſt obj ects of this work, 
to endeavour to account for things which have 
been wholly paſſed by, or but flightly men- 
tioned by thoſe other Treatiſes on the Law of 
Nauen which 18 now in uſe. N 1 


2} (s) 1 though he wrote expreſsly on the prece= 
dency of Europe, contents himſelf with ſaying in general 
terms, that the Emperors of Germany ſucceeded to the 
on Emperors, without * how, or taking any 
: notice 
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© The next doctrine concerning precedency, 

as admitted by the Nations of Europe, which 

I ſhall mention, is that by which all countries 

under Republican forms of Government, were, 

held to be inferiour in rank to Monarchies, , 
Of all other' received maxims, perhaps, this) | 
| was one of the moſt n ard the moſt, 


ating 'of the Hakim of 300 years 8 che two. ad 
( probably deſpiſing the ſubject) when he comes to ſpeak of the 
| precedency of the Emperor, is far from being ample enough 
or even ſatisfactory in What he does advance. He fays. - 
merely, (Dr. des Gens. 2, 3. 40.) that the diviſion in the 
houſe of Charlemagne, having giyen the Empire to the - 
| eldeſt ſon, the younger who had France, yielded to him, in 
place, and the more eaſily qu'il reftait encore dans ce tems. 
Ia, une idte regente de la Majets du veritable Empire Ro- 
ain that the ſucceſſors of the King of France followed 
the cuſtom which they found eſtabliſhed, and that they were 
©, imitated by other Kings. He thus paſſes by the whole riſe 
ante and conſtitution of the Imperial Dignity : what was really to 
be underſtood of the © idee recente du veritable Empire? 
{a mode of expreſſion which would lead one to ſuppoſe that 
it was ſoon afterwards loſt;) the circumſtance that the King 
of Germany was younger brother tothe Emperor after the 
diviſion, as well as the King of France, and, above all, what 
It was moſt material to obſerve, the Convention between 
Otho I. and the Romans. He afterwards obſerves that the 
ether crowned heads are not agreed as to rank, and this is 
all which he brings forward concerning a ſubject of ſerious 
importance during thoſe times, the law and cuſtom of which 
7 it iS our object, — as we are able, to detail. 


deſtitute 
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deflitute of reaſonable ſuppont - it being 
ſcarcely: poſſibl to conceive, when it is the 
Independence and. Sovereign Dignity of a Na- 
tion which are to be repreſented, what altera- 
tion can be produced in them by a difference 
of Conſtitution. The Sovereignty of every 
State, muſt be ſomewhere lodged, and quoad 
that Sovereignty, (taken in the abſtract as ſuch, 
. without reference to its component parts,) it 
matters little, with reſpect to foreign Nations, 
whether it is poſſeſſed by one man, or by 
many, by hereditary. deſcent, or by election. 
And as all Nations, that are purely, and 
equally Independent and Sovereign, muſt be 
equal in rights among one another, and the 
Governments of Nations, whether Monar- 
chical, or Republican, are their-only Repre- 


ſentatives; the common ſenſe upon the ſub- 


ject is, plainly, that the Governments of Na- 
tions are alſo equal, in reſpect to one another. 
There can therefore, fairly, be no difference i = 
point of x ne between States, drawn from the 
nature of their various conſtitutions, It has 
been well ſaid, by Grotius, that ſo long as a 
people are not abſolutely annihilated or diſſi- 
pated, their exteriour duties muſt remain the 
; Thane, Foe of every change in their Conſti- 
578 | 5 „„ - mm 


. 
8 
* 
/ "1 
. 
j 
I 
2 
i; 
i 
Fs 
[ 
* 
b 
. 
13 
K 
. 
1 
is 
Lhe 
*% 
13 
a 
f3 
2 


. 
Wt 

| . 
. 
1 
ol 


— n > 222 en — 
toi 3 2 EY EY 25 A; DF: r * Pye 3 E * 5 
— 8 4 rr er Wr; . => -% 


upon them. (2) But if this is the caſe with 
reſpe& to duties, it muſt alſo be ſo with re- 
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tution chat can poſſibly happen; and thus that | 
| the debts due by one free nation to another, 


are not the leſs due, becauſe a King is impoſed | 


_ to rights; and if equality of place, be 
the right annexed to equality of Indepen- 
dence, an Independent Commonwealth ſhould 
be equally high in the ſcale of pre-eminence, 
with an independent Monarchy, Our anceſ- 


tors however Judged otherwiſe; and in fpite 
of the plain reaſon of the caſe, the fact is 
_ certain, that Monarchs claimed, and were al- 
lowed” the precedency before een 
oo . wy (5). 41 


That this was Si ne FT is SPY | 


5 | 1 induce us 0 record it, and the reaſon 


for i It e 25 aſcribed to two cauſes. 


1 L — 4s come 


o queſtion, the coriteſt could onky be con- 3 


. cted by the executive Governme 1ents of che 


people concerned, or . mins: ran ; 


(a). D. 1 Ber P. 2. KEY © "2 ORE 
(3) Vattd, 2, 3. 38. Mackenz. 26, Marin Pre. 


und 
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and men, particularly i in times when the true 
principles of Government were ill underſtood, 
did not, in all probability, look farther than 
the perſons of their antagoniſts. In this caſe, 
there could be no perſonal Equality between 
a Monarch, poſſeſſing, perhaps, an undivided 
Sovereignty, and deriving his authority to con- 
tend, folely from himſelf; and a council of 
men, whoſe authority was probably not per- 
manent, or dependant upon others, who 


again, perhaps, might look to powers ftill 
farther removed, for the dignity of their 


ſtations. In earlier times alſo in Europe, | 
Commonwealths were abſolutely new, in com- 
pariſon with the antient dignity of King; and 
the directors of Republics, were poſſibly ele- 
vated to their power in the very memory 
of the Sovereigns, to an equality with whom 
they pretended. It was not therefore ſur- 
pfriſing, though the matter was certainly not 
well underſtood, that the opinions of men 
made a diſtinckion between them. If 
the conteſt was between Ambaſſadors, this 
reaſoning would be brought into a, ſhape , 
almoſt. palpable; for Ambaſſadors being ſup- 
rens to ee the my perſon of their 
e nnn 


employers, (e) the Ambaſſador, of an Eres 


ror, might not unfairly, upon this idea, con- 
tend for precedency before an Ambaſſador, 
appointed perhaps by a Council or Com- 
mittee, compoſed of private individuals. Upon 
the ſame principle it probably alſo was, that 
an Elective King, was conſidered for a long 
time, as inferiour in dignity to one, who de- 
rived his rank from a long line of anceſtry, | 
'and a throne of old. time See in his 


family. (4: 


II. The. Nike for the 8 of 


Monarchies'in former times, was drawn, in 


all probability, from the doctrine, not then 
expboded, of the divine right of Kings; 
which, wherever it was allowed; would carry 
it, beyond queſtion, from thoſe who were 
ſuppoſed to hold their power by a leſs noble 
tenure, It was this alſo, without doubt, that | 


8 > 8 


(c) Thoſe + he are EI WS with the us of the 
diviſions of the diptomatic character into Ambaſſador, En- 
voys, Reſidents, &c. or, as it is arranged, into Minifters of 

the firſt and ſecond order, will eaſily n b N this. 


(d) Mackenz. Molloy de Juv. Mar vey Winwoot 8 
8 Memorials, LM © 
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produeed tlie difference formerly touched 
upon, between Rings that were ariointed with. 
the ſacred oil, arid thoſe who exerciſed the funcs | 
tions of a Soverelgn, but who were not ſup- - 
poſed to poſſeſs them in thelr full and indi 
1 ſupremacy: | | 


» This beesledey of 1 ede Com. 
montwealths, has been fo univerſally received 
in modern Europe, that two only of the latter 
have ever been allowed to rank with the 
former. Theſe are the illuſtrious Repub- 
lies of Venite and Holland, the firſt of which, 
however, originally enjoyed this privilege, 
more in virtue of poſſeſſing the Kingdom. 
of Cyprus, than on account of its power or 
reputation. (e) Even the celebrated Repub- 
lic of Genoa, whoſe tiches and fame were 
ſuch, as to acquire for her the appellation | 
of * SourtrBA,” could never attain t6 this 
conteſted honour, - In the war of Candia, ſo 
a adverſe to Venice, it offered that rival Com- 


mon wealth conſiderable ſuccours of men and 


money, for the honour of being treated by 
her on terms of Equality, but the offer was 


(e) Wicquef. De VAmbaſs, 7. 350. Mem. touch. les 
| Ambaſs. 345. 347, 11 
Vor. Il. Gy refuſed 
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b with contempt. * ) It is bald alſo to 
have been ready to advance millions, for the 
e receiving audience by their Am- 
baſſadors at Rome, in 75 Sala Regia inſtead 
of the Sala Ducalis,” to which the watch- 
ful rivalry of = 1 Mig proceeding upon the 
known cuſtoms of Europe, had always obliged 
the Pope to confine it. (g) At the ſame time, 
it ſhould ſeem that even this equality i in Venice 
| 3 4 crowned heads, was in ſome. are 
qualified, ſince the V enetian Ambaſſadors, | 


when order, or proceſſion was concerned, took 
8.4 7 next to the Ambaſſadors of 
: kings. (4). | 


* 
, - ” 1 
* 1 * * | 7 1 
# # 7 * 4 4 # 


«4 » 


Venice was ble in Us enjoyment of theſe 
es 5 till the riſe. of the 


Sf © 


7 H) Amelat dg la Houſs, Hiſt du Gour, de Ven. 1. 114 
C). Id. Ib. & Wiequef. I. 23⁰ 15 


© (5) Mens. touch. les Ambab. 345. e 2, 3. 36. At 
be Court of James I. of England, on the occafion of the 
Palatine's wedding, a conteſt concerning an invitation to 
ſupper; ariſing between the Ambaſſadors of the Arch Duke 
and the Republic of Venice, the former obſeryed that. his | 
maſter would never allow <« ſo much as a queſtion or 
& thought of a competition ' between him, a Monarchall 
« Sovernigne,-and ' a meane Republique, governed by a ſet 
« of Burghers,” Finet. Puntillos and Conteſts of F orren 
Ambafs. i in e . A ts 
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. Commonwealth in the laſt century, 
Which, having attained to independence And- 
conſiderable power, claimed, and acquired the! 
ſame rank, The claim came on in the ſhape, 
not of pretenſions to rank immediately with 
erowned heads, but ſimply to be treated as- 
the equal of Venice, which was peremptorily 
inſiſted upon in the inſtructions from the 
Prince of Orange to the Dutch Ambaſſadors 
at Munſter, 1645, and from ant time has 
| been e need 00 8 


"a 


With palaces to other 1 various 

bave been the competitions between them, 
which, as thęy proceeded upon the ſame rea- 
ſons as thoſe we have already detailed con- 
cerning precedency in general, We mall not 
farther touch upon; contenting ourſelves with 
referring thoſe who may be curious upon a 
ſubject, which is merely curious, to ſuch 
authors as have made it more immediately 


their object to record them. We cannot how- 


ever conclude. this part of our diſcuſſion, | 
without agreeing in the *emarks. of Vattel _ 
upon it, that no real difference ought to 

- take place as to rank, between gamen 


0 ) Mem, touch. les A4 524. 15 e 
it] Gg OE and 
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and Monarchies ; and that the diſtinction 
Which has aQuually been allowed, can only 
be deemed an uſurpation of the latter, founded 
on the right of the ſtrongeſt. (4) In antient 
times, when the features of Europe were re- 
verſed, and Commonwealths were the greateſt 
powers known, the Monarchies then in ex- 
iſtence, were conſidered as inferiour in dig- 
nity, and few Roman noblemen, but would 


have ſpurned at the idea of entering into the 


balance with the firſt Kings of the world. 
Certain at leaſt it is that this part of the ju- 
riſpredence of the Weſtern Nations, even in 
modern times, depended fo much upon power, 
- that when the faction of Cromwell, had born 
down all that was good and great in the realm 
of England, and had impoſed upon it a no- 
minal ſtate of Republicaniſm, the power and 
weight of the country obliged all other ſtates 
to allow, in matters of punctilio, the full 
rank and precedency which the had before 
pups. (1) 1 . 


| Theſe are the — points which 4 
to have been determined in the Ceremo- 
44) D. 4 Gen 2,4 28. | 
(7) Thurloe's State * 3. 315. 7 7%. ve 
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cial of Europe, concerning the rank and 
claims of its various nations. There are 

ſeveral others, more minute, upon. which, 
_ though of little conſequence in themſelves, 
I ſhall ſhortly touch, for the ſake of 1 in 
every part of the my ons | 


By theſe it ſeems to have been ſettled, that 
5 Feudatorics ſhould yield to States that were 
Paramount, (i) and that Sovereign of infe- 
riour dignity, (as Dukes) ſhould yield to ſu- 
periour Sovereigns, who were Kings; both of 
which ſeem to be in conformity with com- 
mon ſenſe: that a power though inferiour, 
(as a Duke or Elector/ when preſent in proper 
perſon, ſhould take rank of a power which 
was ſuperiour, but preſent only by his repre- 
ſentative or Ambaſſador ; a point formerly 
much conteſted, and which ſo late as the be- 
ginning of the preſent century, was ſuppoſed - 

to deſerve the particular inveſtigation of Van 
| Bynkerſhoek, who decided in its favour : ( ) 
That the Electors of the Empire, within its 

precindts, are equal to crowned heads, oe and 
(un) Mackenz, p. 11. io wet nh 1 
() Quzft. Jur. Pub. L, 2. C. g. 
l) os touch, les Amb. $19. 
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are every where honoured by them with the 

| appellation of brother. Laſtly, that the King 
of- France, before the Reformation, took rank 
of all other pe gr e next to che 


8 

Wich 8 to wis lat, it may bs les. 
poſed that it was a point of ſo much nicety, 
as not. to paſs « off without much conteſt ; but, 

as far as I haye been, able. to obſerve, it Was, 
upon the whole, allowed, upon the autho- | 
rity of the Papal. regulations; „ and in all. 
| eccleſiaſtical,” ceremonies, and at general coun- 
cils, the place of the F rench Ambaſſador was 
almoſt* conſtantly, till the ſixteenth | century, 
allowed to be next in rank to that of the 
Emperor, (2). At that period, however, upon 
the reſi gnation 0 of the Emperor CHaRLEs V. 2 
fierce conteſt, almoſt immediately enſued for 
the: precedency between France and Spain, 
which Was not decided till the laſt century, 
when it ſeems to. have ended in favour of K 
Trance. 8 

The Spaniards, who fil men nad never 
(diſputed the point, were unwilling t to part 


2 Wicquet, L. 1. S. 2 


with 
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with the rank which Cranes, z as 22 
had acquired; and his ſon Philip, forgetting 
that the Sovereign of Spain was no longer on 
the "Imperial Throne, inſiſted with much heat LL” 
upon keeping his pre- eminence. This, how-. er 
ever, was vigorouſly. conteſted: by France, at 
Venice, where the firſt conteſt began in 1 5 58. 
The Spaniſh Ambaſſador, Vargas, 4 pleaded, 
that the rules of precedency muſt change with 
the courſe of events; and that his. maſter, ” 
being the. greateſt Monarch of, Europe, his. 
rank as ſuch, ought. to be adjudged. But 
Noailles, Biſhop of Acgs, | the French Ambaf. 
ſador, oppoſed him with warmth, and 'the, 
Senate decreed that, without entering upon 
the examination of the grandeur of the two 
Kings, they found upon their regiſters that 
France had always been preferred i in place to 
Spain, and they therefore felt obliged ſtill to 
decide in her favour. 2) Four years after- 
wards, the cauſe Was renewed with augments : 
ed zeal. and heat, at the council of. Trent; 
where the chief buſineſs of PHILIp, bigot as 
he was, ſeems to have been to accompliſh this 


| *. W On che other hand, the 


[2 De Callieres. Man. de Nero. I, 326 327. 5 { 
8 9 4 | French 
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: French Court gave peremptory n to 


St, Gelais, their Ambaſſador, not to yield a. 
tittle of the antient prerogative « of the Nat ian; 
and if the ſmalleſt alteration in the ceremonial 
Was attempted to be made, he had poſitive 
orders, not only to quit, but ta proteſt againſt 
the legality of the Council, and to bring away 


5 with him all the French prelates. Philip, re- 
maining firm, would not allow his Ambaſſa- 


dor the Caunt de la Lune to proceed to Trent, 
till his place ſhould be ſettled, and the Pope in 
vain propoſed that he ſhould be abſent alto- 
wer from choſe ceremonies. where compe· 
dition could ariſe. In the courſe of the affair, 
diſputes roſe ſo high, that the French declared 


they would even withdraw themſelyes from 


their obedience to the ſee of Rome, if their 
Place was taken from them; and at length, 
after many indecencies, which even the ſancy 
tity of divine ſervice was not able to repreſs, 


It was agreed, that the F rench at the Council, 
ſhould keep, their place, but that the n 


ſhould change his, and be placed, not third in 
order from the Legate, (who was at the head 
of the whole,) but on a ſeat of eminence, 


oppoſite to him. (7) 


7) Wert! I. *. De en ut t Sup. 
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Ia this -conteſt, it was difficult to ſay, who 
was the fixſt, In another, which aroſe imme 
diately after at the. chapel at Rome, the Spa- 
niard was forced to yield. (% Ar the congreſs 
at Vervins, 1 598, the French again kept their 
ground; (c) but at Lenden, 1617, oy Jon. 
whoſe inclinations were more favourable to 
Spain, ſeems. to have preferred the laters 
The occaſion of the difpute was wifling, and 
would not be mentioned, were it not for the 
ſtrange pretenſion which, it is aſſerted, was 
on that occaſion ſet up by the French. A 
maſk being prepared on Twelfth Night, the 
Spaniſh Ambaſſador was invited, to the exclu- 
| hon of the French, who was ſq impatient of 
the affront, that he immediately demanded. 
an audience, aſſerted that his maſter had a 
right of priority before any other King, but 
particularly before that of Spain ; nay, even 
that if the Spaniſh Ambaſſador had ever here» 
tofore been preſent at any ſuch entertainment 
or ſolemnity at Court, it was by, the French 
Ambaſſadors permiſſion, when either that he 
would not be there, or that he was ſent to by 
his Majeſty to intreat his ablence, This re- 


(5) Wicquef. Ib, | 
0 Mem, de Belljer. & Silly. y. 28 | 
preſen-· 
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2 preſentation being of no effect, he threatenell 
to make proteſtation of the wrong done to his 
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maſter, and 'was actually recalled upon it 1 
his Court. (v). Of ſuch importance, in the 
minds of our Hanceſtors, "was an. invitation to 

a miſk ! The conteſt between the nations was 
continued at Munſter, where the Ambaſſadors 
never would ſee each other, and where a 
Congreſs, to put an end to thirty years war, | 
kad nearly been broken up, becauſe it could 
not be fettled which of the two Crowns ſhoutd 
be named firſt in the public acts. But the 
diſpute moſt celebrated, and moſt ſerious in 
its conſequences, was at London in 1661; in 
which, though the Spaniard at firſt had the 5 
advantage, the pride of LEw1s XIV. demand - 

ed, and obtkiced a deciſive retribution, NE” w 


bs „ a 
of 2 N 


£ The Count of Sons; Who, Sete to this 
| year, had been the Ambaſſador of France at 
the Engliſh Court, had - agreed to wave all 
conteſt with Spam, by a compromiſe, that 


neither ſhould appear in places where conteſt 


would ariſe. When, however, the Count 
D'Eftrades arrived, he had ſtrict orders to 
aſſert the French claim; and, for this Pur- 
As Finet — of For, Amb, in Eng. 48. 
poſe, 
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poſe, forefeting that things might come to ex 
tremity, had taken over with him a number of 
Officers belonging to his own and his ſon? 5 
regiments, together with ſome of the garri- 
ſon of Gravelines. He alſo aſſembled the 
friends of four Colonels of the Iriſh Brigade, 
who happened ta be at London; and all 
theſe precautions made the Court juſtly fear- 
ful that an affray would ariſe, which might 

occaſion diſorders in the city. 0 At this time 
it was the cuſtom, upon the public entry of an 
Ambaſſador at any Court, for all other Am- 
paſſadors at the ſame Court to meet him in 
proceſſion; a kind of ſolemnity in which it 
was neceſſary that Place and Order ſhould be 
preſerved. Upon the entry, therefore, of the 


Venetian Ambaſſadors, the King defired the 


two rivals not to appear at the ceremony, 
which ſaved the conteſt for that time. But 
each party being reſolute, it could not long 
be prevented. The Spaniard offered Equality, 
obſerving, in dhe pomp of the Spaniſh lan- 
guage, that the two nations ought to divide 
equally the Eartb, the Water, and the dun / (⁴ 
but the orders of D' Eſtrades being peremptory, 
he refuſed it, and inſiſted on maintaining his 


(2) Negoc. D' Eſtrades 18. Juill: 1661. 
(iw) 1d. . | Te 
8 8 VV | place 
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4 place when opportunity ſhould. offer. The 
Swediſh Ambaſſador afterwards. making his 
entry at the Tower, the Court, on this occa- 
ſion, reſolved to ſtand neuter, and allowed 
the Ambaſſadors to attend the proceſſion in the 
uſual manner, though they ſurrounded Tower- 
Hill with guards, to keep tho Engliſh fem 
taking any part, in caſe the difpute, ſhould. 
prove ſerious. The Spaniſb Ambaſſador came 
"attended by a train of near fifty perſons 
armed ; the Frenchman with one hundred 
and fifty; ; whereof forty were horſe, well 
appointed, with piſtols and carbines, The, 
French coach attempting to paſs next to the 
King's, the Spaniards, by ſhouts, frightened 

4 the horſes, and took their place. The French 

5 in n e poured in a volley of ſhot upon 

1 m, and immediately began the action; 

3 8A which a Spaniard, provided with an 

Wi inſtrument for the purpoſe, ham-ſtringed the 

3 ; French coach-horſes, and the reſt making 

Ws head, the Spaniſh coach obtained, and kept 

bn the place in conteſt. In this action eight per- 

=_ - ſons were killed, and forty wounded (x) and 

(x) Vide « The Manner of the Encounter between the 


= French and Spaniſh Ambaſſadors,” &c. drawn up for the 
* Court, dy Mr, ad Bieg. Brit. Art. de 


Lewis 


W 
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Lewis XIV. was not usul nd at ſo 
great an injury to his honour. The event, 


however, was ultimately in his favour ; for 


being now reſolved to ſettle the point for ever, 


he threatened wat, which the Spaniards not 
being in a condition to maintain, they made 
ſatisfaction for the affront, by recalling! Vat. 
teville, their Ambaſſador, and making a de- 
claration at Paris, before the whole Court, 
and all the Foreign Miniſters, “that their 
Ambaſſador ſhould never after be prefent at 

any ceremony where a conteſt for prece- 
« dency could ariſe between them and the 

* French. (wp This Convention ſatisfied 

LBwIs, who aſſerted it in all places after- 


wards, except at Vienna, where the rela- | 


tionſhip between the branches of the Auſ- 
trian Family gave the preference to Spain. 
It continued even after it ſeemed allowed in 
Europe, that all Crowned Heads were equal; 
for when Sir William Temple, the mediator 
at Nimeguen, propoſed ſome rules for the ob- 
ſervation of the ſevetal Ambaſſadors, indica- 
| tive of equality, the French expreſſed their 
acquieſcence towards all, except the SH 
niarde, their rights againſt whom having been 
) Id, Ib. & Wieqwef, 2. .. 
„ n 
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ſettled by Convention, they could not "yield; | 
without the expreſs Genen f their Mafſ- 


& 


"This "quality of the! Crowned Heads of 
ö Europe ſeems, according to the laſt· mentioned a 

author, to have been firſt broached near the 

middle of the laſt century, when the great 
Gusravus aſſerted to the Duc de Gram- 

: mont, Ambaſſador of France at his Court, 

- that he, knew no other diſtinction among 

E | Crowned Heads than what was made by their 
| | virtue. An admirable ſentiment! and which 
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1 we may fairly allow to have ariſen from the 
Wl : conſcious worth of him who conceived, it. 
44 : The pretence, lays Temple, was not much 7 

4 | diſputed with. him, in reſpect to the greatneſs 

5 of his qualities, as well as of his attempts and 

1 i ſucceſs ; ; and his example was followed by all 

bY other Kings. From that time, therefore, al- 

3 though the F rench, continued to claim prece- 

7 i dency., next to the Emperor above all other 

vp Sovereigns, yet it was allowed by none, ex- 

{1 cept by the Spaniards (a It i is to be obſerved 

4 (8) Temple's Mem. 1672, 1679. . 

. | (a) Id. Ib. Some countries, however, yield arecedency | 
= do others by expreſs treaty. Vide . Precis du Dr. 
1 | Gr Oran. 1. 16 p LO 
. | 5 5 dlſo 
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. alſo, that although, as we. formerly men- 
tioned, the Grand Signor has been allowed an 
equal place with the Emperor; ; yet the ap- 
parent natural conſequence of it, namely, his 
ſuperiority over other European States, has 
not followed ; ſince they aſſert, and are al- 
lowed, equality with the Porte, notwithſtand- 
ing the Sultan's equality with one who takes the 
lead of them. 5) This ſeeming inconſiſtency 
may be accounted for, partly by the equal 
titles of Emperors,, which the French and the 
ngliſh have aſſumed at Conſtantinople ; ; partly 
Fly the circumſtance, that the equality of 
the Turk with the Emperor, Was obtained by 
ſpecial treaty with him, the rights of other 
Powers eee no 82 


With je he to the EE 8 Kings 
before this time, an attempt to. ſettle it would 


be as difficult, as the reſult would be. unim- 
portant. 5 1 ſhall not, therefore, pretend to 
examine a. matter, which, as far as I, have 
been able to obſerve, was never fairly de- 
_ cided; nations for the moſt part obtaining 
precedeney among one another, as alliances, 
intereſt, favour, or relationſhip between their 


Wo Martens, I, 160. l 3 
Sove- 
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; _— directed. Upon the ankle of 


equality, however, it is to be remarked, that 


it has never been clearly and ſolemnly 4. 


cided that all Crowned Heads are equal, but 
Has crept by ſtealth, as it were, into the cere- 


monial; and the conteſt, for the moſt part, 
8 oaths waved than fairly ſettled. Thus in 
drawing up Treatzs, the conteſt concerning 


the right of being firſt named, (a matter 
which formerly gave riſe to much diſpute,) is 
now got rid of, rather than ſettled, by each 
party making a copy of the Treaty, in which 


he preſerves all his pretenſions, ard the two 


__ are then exchanged. „ 


Thus ard we Hons: to ten the 
reader through a part of the Law before us, 
which, however trifling it may appear, is as 


difficult to arrange, and productive often of 


as much ſerious diſquiſition as any of the 


points we have before diſeuſſed. From not 


having been well underſtood, it was for- 


merly, as we have ſeen, pregnant with a vaſt 


number of claims, which powerfully operated 


upon the fituation of Europe. It was ſome- . 


(e) De Callieres. Man. de Negoc, I, LEY Martens. 
1. 0 " 170. 


Cares ö 
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5 times the occaſion of war, and always of dif 
cuſſion ; and, therefore, however juſtly it 
may be deſpiſed by ſuperiour minds, which 
can ſoar above the common prejudices, of 

humanity, it has the faireſt claim to a place in 

this work. At the ſame time, I have pur- 
poſely omitted a great part of that vaſt body 
of caſes of nicety and diſpute, which ſome. au- 
thors have been ſtudious to preſerve. As 
facts, which let us into a knowledge of our na- 
3 ture, it may not be improper to read them; but | 
as few of them were determined upon public 
principles, or known maxims, but leave the 
points in diſpute; conſidered as public queſs 
tions, fluctuating in uncertainty; I have, for 
the moſt part rejected by deſign, all thoſe 
in which nothing ſeems to have been deter- 


mined, or determined only pro hac vice. 
- 
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JL A Che CHAP. XVII. 


The HISTORY or THE LAW CONTINUED: FROM THY 
a bees ro THE aner CENTURY. | oy 


A now 3 nk thaezd of thi hitery 
which we propoſed to examine, and which 


the diſcuſſion of the influence of particular | 


eircumftances upon the Law before us, had 


_ cauſed us in ſome meaſure to ſuſpend. We 


mean now, therefore, to purſue our enquiries 
from the fifteenth century, (where it will be 
recollected we were left by the ninth chapter,) 
until we come to the birth of thoſe voluminous 

maſſes of learning which have appeared under 

the title of the Fura Gentium, and to which, 
as far as they relate to the European Law of 
Nations, it would be almoſt in vain to * 5 
an addition. 1 . ; 


The ſixteenth century preſents us with an 
extenſive and important change, not only in 
the affairs, but in the public opinions of Eu- 
rope. That regular appearance which it 
bore, of one vaſt aſſemblage of States, united 
together under a common ſpiritual head, al- 
lied by the ties of a common Religion, and 
deren. almoſt cuxiely, by one er 

55 tet 
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tet of maxims, will be found, comp wratively, ; 


to have faded away. And akthongh; with 


reſpect to the reſt of the world, it ſtill con- 
tinued to be inſulated, as it were, in the obſerv- 
ance of certain particular laws, yet the. great 
| breach in RELIGION, cauſed by the Refarma- 
tion, brought along with it a kind of ſubdivi- 
ſion of its States, which may be ſaid in ſome 
meaſure to have cauſed an alteration in its 
Law of Nations.. In a former chapter we 
obſerved the great influence upon that Law, 
which was effected by the Eccle/raſtical Efta- 
 #liſbments, and the doctrines of Chritianity, 
-as interpreted red particular men. The 1ax- 
Teenth century, howeve , brought to light, 
and almoſt to maturity, tenets of a very _ 
different nature. The effects of the poſitions | 
of LUTHER, were. by no means confined to 
mere articles of faith. As they had theolo- 
gical liberty immediately for their object, ſo 
they were intimately allied with political free- 
dom; and in the Law of Nations, all that de- 
| ference which had been paid, and all thoſe © 
privileges which had been allowed to the 
Pope, as the head and father of the Chriſtian 
Republic, were completely annihilated among 
nations adhering to the Proteſtant Faith. 
This, as might be expected, was not wil- 
e HM: lingly = 


1 


0 
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— * 


lingly ſubmitted to, either by the Court of 
Rome, or its numerons favourers; the 
two cauſes became public; nations were 
ranged under different | ſtandards, and mu- 
tual and ſteady oppoſition became almoſt a 
fundamental article of their public law. It 
muſt be obvious, that this would beget the 
greateſt. i innovations in the maxims which had 
hitherto governed them; and, accordingly, 
the poſitions of the European Law of Nations 
came to be ramified into thoſe ' of the 
- Roman-Catholic, and thoſe of the Proteflant 
States. Each party affected to make the 
Evangelical Doctrines the rule of their na- 
tional conduct; but ſcarcely ſo great a differ- 
ence had exiſted formerly between Infidels and 
Chr: ifians, as was now.to be found between 
the Chriſtians themſelves. The rage which 
Had been common againſt the Turks, was 
transferred by the Catholics to the Re- 
formed; and Excommunications, and Cru- 
fades, were the mildeſt means adopted by 
them to bring them to reaſon. The latter, 
finding themſelves thus oppreſſed, and almoft 
hunted to death by thoſe whom they had con- 
, ſidered as brothers, had no reſource but in an 
union among themſelves ; and cauſes for war, 
conduct in its — behaviour in negotia- 
tion, 
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tan and the conſtruction of 'Trextics and 


Alliances, came thus, evidently, to be both 


modified and enlarged. Two intereſts, it is 


well known, were ſet up in Europe, which 


in all the circumſtances which could influ 


ence the conduct of nations, in their public: 


\ 


maxims, and even in their formal acts, di- 
vided its communities under the names of 
Catholic and Proteſtant. Theſe terms exiſt, 
in all their cogency, to this day; and, as the 
defence of CHRISTIANITY in general, had 
been formerly the ground-work of the 
ſcience of politics, and the faireſt legal cauſes 
for many remarkable points of conduct both 
in peace and war; ſo the extirpation of 
hereſy among the Reformed by the Catholics, 
and, on the other hand, reſiſtance to the Ca- 
tholics by the Reformed, had now become. 
points of equal legitimacy among their re- 
ſpective claſſes of nations. A ee 


Hence in amo: all the combinatiing' of 
force which we find going forwards during 
the ſixteenth century, (although Catholic and 
Proteſtant Nations were certainly often ranged 
together, according as more urgent neceſſity 
required,) (4 ) yet for the moſt part the de- | 


(4) Vide Mem. de Sully. 2, 81, 245. | 
LTP "Nw 
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fence of each religion was affigned as an elf. 
cient cauſe for very ſtrict and extenſive al- 
liances. Thus, when Queen ELIZABETH 
had changed the religion of England, and her 
council had determined that excommunica- 


| tions, formerly ſo much dreaded, were but as, 
a fenfeleſs lightening,” (e) ſhe found her- 


ſelf courted ' by all the Proteſtants of the 
world, and came, not unjuſt ly, to be con- 


ſidered as the head and protectreſs of that in- 


tereſt. When, therefore, the aſſiſted the 
Prince: of Condé“ 's party in France againſt the 
Guiſes, ſhe obſerved, that not to do ſo, 
would be © to betray careleſly her own rel 
gion, ſecurity, and ſafety.“ She fpoke of 
it as tbe common cauſe ; ſhe entertained the 


ſtricteſt correſpondence with the numerous 


followers of her. faith in Germany; and 


when ſhe protected the Dutch againſt Phi- 
lip, ſhe reſolved © that it was Chriſtian Piety- 


to relieve the afflicted Netherlanders, En- 
« bracers of the Jame. 9 which ſhe Pre 


n 


te) Camden. 16. 8 BY | 
AF) Id, 61, 64, 119, 137, FTA See allo a letter. 0 

Elizabeth, written in a very vehement ſtrain, to Henry. IV. 

upon his change of religion. Morlante, that King's Am- 15 


| Another 


 baſſador, offering, ſays Camden, all kindneß in his Maſter's 


behalf 
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Another, and more palpable effect of this 
Holla of Chriſtianity, appears in the reaſon- 
ing of the ſame EL1ZABETH againſt the re- 
monſtrances of Spain, upon the depredations | 


of Drake in the South Seas. Mendoza, the 


Spaniſh Ambaſſador, having complained of : 


his failing at all in the Indian ocean, ſhe an- 
ſwere d, that whatever appeared to have been 
taken by robbery, ſhould be reſtored; but 
that as for commerce in thoſe ſeas, the Spa- | 
niards had prohibited it 4 contrary. to the Lau 
5K of Nations :) That ſhe could; not perſuade 
| herſelf that they poſſeſſed any juſt title by tha 
Biſhop of Rame s | donation, in whom ſhe ac- 


|  knowledged: no prerogative in ſuch caſes, ſq 


as to lay any tie upon Princes who oe him | 
10 fenen er, as it wn, to infeoffe the 


- behalf, ſhe being much diſcyieted i in OL ſnatched up ber 
pen, and wrote as ows': « Alas! what deep forrow ! 
« hat vehement grief! what ſighs have I felt at my 
& heart for the things which Morlante hath tald me 
6 of! . Whereas vou do religiouſſy and Seeg 
« me your friendſhip, 1 know, to my great coſt, 3 
& well deſerved it: neither ſhould I repent that, had you 
c not changed your Father. Verily from hencefarthy I 
4 cannot be your Siſter by the Father! She concludes, 
| « Your Siſter, if it be aſter old manner; 3 as for the neu, 
8 1 have nothing to do with it” Eri. REG. Id. 475: 


K Spaniard 
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inf in that new world. (s) The pro- 
tection of Drake, in ene of this! rea- 
foning, is well known, 5011 


On the other hand, the Papifs wrought | 


r 


ments; the glory of FER: was. to be upheld 
by the deſtruction of heretics, and the bloody 
maxims. of Sagan were every where 


. . Pk. « » GY BY he & % NS. 


* £ + K+; # 9 # * 
A; . 888 t 


Of Gin m many DE of our own. Aline ds: 
a ample illuſtration ; andin particular, when 
the bigotted, or hypocritical Put II. was 
about to invade England, he was inſti- 
7 gated, - excluſive of other reaſons, by ſuch 
arguments as theſe. That, ſeeing God had 
& bleſſed him with / ſuch - exceeding great 
< bleſſings and benefits, he in like manner 
* would perform ſomewhat which might be 

te pleaſing and acceptable to God. But 
& nothing could there be more acceptable to 
« God. than to propagate and enlarge his 
80 church. That the church of God could 
not be more gloriouſly or meritoriouſly 

* propagated, than by the conqueſt of Eng. 
& land, and dine the Catholic Roman 


Id; 2 5 
(8) 55. 2 Religion 
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„Religion. and aboliſhing hereſy there.” (5) 
__ Soalfo, when Parry and others had under- 


taken at various times to aſſaſſinate ELIZ A- 


BETH, and wavered in their undertaking, 


: they were confirmed in it, the one by ab/olu= 


tion from the Pope, the other by Babington, 


who laboured to prove to them, that if ever - 


— 
* 


Equity and Juſtice could be violated, it was 
to be done for the promotion of the Catholic 
religion. (1) In the ſame ſpirit, the maſſacre 


- N Bartholomew was called a "Remedy by 
De Gondi, the French Ambaſſador in Eng- 


land, (#): and i in the Bull of excommunication 


againſt the Queen, ſhe is denominated « pre- 


«* tended Queen of England, and the ſervant 


« of wickedneſs,” (/ ). Truſting to this Bull 


and the efforts of ſo powerful a miniſter of his 


commands as PHILIP, the Pope had con- 


ceived the deſign of ſetting one of his nephews 


on the throne of Ireland, and exerciſed Velen 


(5) Camden, 402. . 1 1 4 


(i) Camden, 307, 33 1085 of 
(k) 14. 192, It is ſomewhat curious to 1 the Na 


| life of Bigotry. If what the author has been bimſelf told 


at Toulouſe be true; proceſſions of thankſgiving were 


made till within a very few years in that city, in gratitude 


for this remedy of St. Bartholomew S day. 
„ unden, 100 | 


Lt OS 


1 


NTH;, TO 


_ ROI THE: FIFTE 
____ \ Kand che rights of Sovereignty by creating 
J Stute, the adviſer of the plan, Earl of Mex. 
| en, and Caterlaugh, TC Ne e * 
Baron of Roſs. () £ * 4 


But however divided = Cbri un States 
may appear to have been 2 among one another, 
they had not loſt ſight of thoſe marked. diſ- 
: Bructions which Religion had placed between 

i e them, and the Infidel followers of Mano- 
Mr. The Cruſades, indeed, had been laid 
| alide from. i impotency, hut the Turks were {tilt 
9 conſidered as the common enemy; and hence 
— when the news of the iſſue of the battle of 
Puauia was, communicated to CHARLES V. 
he affected rather to lament the wound which 5 
had been given to Cbriſtendem, by the mis- 
fortune of ane of its braveſt Monarchs, than 
to rejoice at his own ſucceſs ; he forbade all 
| public feſtivities, and pretended to wiſh for 
an union with his enemies, in order that 
they might at with greater energy againſt | 
| the common foes of 8 6 | 


5 2 the other hand, n the 
2 Treaves which, about this ne we _ 
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feen, began to be made with the Ortomans ; 
thoſe fierce barbarians continued to enforce: 


their ſavage maxims againſt Europe; and 


| ſuch was their | contempt, that! when tie 


: French Ambaſſador at the Porte communicater 
to the grand Vizir that his Maſter: had. beaten 
the Spaniards; © of what 1 importance is ic ta 

* me, replied the Miniſter, „whether 


Dog worry the Hog, or the Hog che 


1 Dog. (% Their proceedings towards pub 


lie Miniſters at their Court, were governed | 


for a long time by this ſpirit; a writer of the 


laſt century aſſerting, what is proved in a 
great variety of caſes, that the reafon- "why _ 
| Ambaſſadors from Chriſtians were allowed to 


reſide among them was, in order to have in 
their poſſeſſion Hofages for the performance 


of Treaties, and an whom they might re- 


venge their infraction. (5) They were the 
more inclined to conſider them in this light, 


according to the laſt mentioned author, from 


the idea which they entertained that Ambaf⸗ 


ſadors were always poſſeſſed of ſome ſecret 


inſtructions, which it behoved them to know 


"Foun they would danach dufmeſs with them ; | 


0 Nye. < 0 ee De ran 2. e. 


but 


* 4 Turks was founded upon ſome intelligence 0 
once received of the Secret Inſtructions of adovere, Am- 
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but which they never could atrive at, as 8 
a they gave into the general maxims of 
Europe concerning their inviolability. (4) 
They ſeem therefore for a long time to have 
ceonſidered Chriftion Ambaſſadors, as liable to 
every the moſt capricious exertion of their 
power, and their treatment of theſe privi- 
leged Miniſters, (.) forms a groſs and cruel 
exception to the laws concerning them, which 
as we ſhall have occaſion to obſerve, were re- 
ceived and acted upon by all Europe. That 
ĩt aroſe chiefly from the ſpirit which animated 
the two Religions againſt one another, may 
alſo be fairly ſuppoſed, becauſe the Alcoran 
enjoins the good treatment of the Elebi, or 


public Miniſters ; and In their intercourſe 


with che powers of their own Claſs, - the 


(9) Mem. el Fl Ambaſſ. 177. 1 his idea of 3 
which they 


baſſador from Venice, 1 536. The Republic had ſent him 
ds treat of peace, the price of which, in his public inftruc-, 
tions, was to be money. He was however ſecretly inſtructed 
to offer three cities in the Morea in Wale money was re- 
fuſed. The Porte, having information of this, inſiſted 


| upon ſeeing the Secret Inſtructions, and forced Badauere Py 


to make peace according to them. Id. Ib, 

(r) Vide. Wiequef. De PAmb, I, 395. * wach. 
: m Ambaſl, 1155 116, 120. 
Turks 


— 
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Turks proceeded. differently: With e to „ . 


| theſe Sow: Ao 801 


— 


5 | 3 


| Within. this . among 1 States of 


n that remarkable and charac= 


Europe, bi 


- teriſtic cuſtom, _ of: entertaining. Ordinary or 


_ -Refident Embaſſies at one another's Courts: 
an inſtitution peculiar to themſelves, and par- 


ticularly evincive of thoſe many diſtinctions 
which there are between their Law of Na- 


- ; e aud that af e ſets of * people. 


The right of ande Embaſſies on extra- 


ordinary occaſions, is as old as Society it- 
ſelf. There are ſcarce any cuſtoms: which 


begin ſooner to appear, nor is there a tribe 


of ſavages ſo low in the ſcale of Humanity, as | 
not to feel the neceſſity of adopting them. It 


may therefore almoſt be ſaid to amount to a 


natural right; (2) certainly, at leaſt, the in- 

tercourſe of mankind would be for ever re- 

tarded, if the attempts of nations to commu- 

nicate with one another, were attended even 

with the apprehenſion of inſecurity. Hence _ 
the univerſal opinion ee | the age 5 


* 
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| neſs and inviolebility of the charaRer of an 


Ambaſſador, within the tetritorieb of thoſe to 
whom he is addreſſed: Hence alſo; the im- 
poſſibility of refuſing faifly to 4eary at leaſt, 
any thing by way of propoſal, which one State 
may have to communicate to another. All 
this, however, does not amount to that 8 
or cuſtom, now ſo univerſal in Europe, of 
entertaining public Miniſters for a regular 
continuance of time at the Court, and in the 
Cabinets, as it were, of each other; à eireum- 
Nance remarkable in itſelf, and ee to 

almoſt all other nations, 1 


2 


Ek is to the en | wed peculiar tnilmacy of | 
the European States, ariſing from a vaſt 
variety of cauſes, a great part of which we 
kaave been endeavouring to detail, that this 

particular cuſtom muſt be chiefly attributed. 

The nations of antiquity knew nothing of it i 

It is equally unknown. to the uncivilized, and 
to moſt other nations, out of Europe,” in 
modern times. The ties of one common 
| Religion; the aſſemblage of Princes in one 
grand Council, to protect a common intereſt 
the cuſtom by which property and dominion 
* __ from one ue to another by 
121 marriage; 


. 
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marriage; the common laws of a great feudal 3 
ſyſtem ; the general cultivation of Comes = | 
merce, for the moſt part the growth of Trea- lf 
ties; the numiberleſs factitious rights, created 
by poſitive Convention; and abeve all per- 
haps, the wonderful and jealous attention 
which has for a long time been paid among 
us, to that part of our policy (generally con- 
ſidered as legitimate) which is known by the 
term of the Balance of Power ; - all theſe, as 
we have ſeen, conſpired to render the con- 
nections of the European States peculiarly 

| cloſe a g ee eee B 


——— — if =. 
. 


Feb, or none of theſe reals! ee Set ; 
to the ontients; and the ignorant, or deliberate jj 
policy of moſt of the moderns (other than = 
European) make it equally inapplicable t | 
them. From the fight view which we"took _ 
of the Law of Nations of other claſſes of 
people, it wäs found that there was little 
friendly communication among them . bis 
tainly, little opportunity of cultivating 'or BH 

extending among mdriduals, thoſe numerous 
liens which muſt naturally be continidly © |M 
ariſing from the circumſtances above men- 
tioned. The two of thoſe circumſtances moſt 
Fo: * 4 . | * 


NENT Cane 
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likely to have. exiſted elſewhere, namely, 


Commerce, and the Syſtem of the Balance of 


Power, were but little known to the politics 
of the Romans, or their neighbours. Thoſe 


Giants of their time, deſpiſed both the one 


and the other; and, what is remarkable, 
their opponents, whether in Aſia, Africa, or 


Greece, do not appear to have paid that 


attention to them which they deſerved. The 


progreſs of iny'one power was not foreſeen 
ſo long before hand, as to render it neceſſary 


for them to ſettle that combination of alliances 
and intereſts, which ſo peculiarly diſtinguiſhed 


the nations of Europe, and which render it 


* ſcarcely poſſible for one 'to move, without 


ſooner or later involving all the reſt. With 
reſpe& to Commerce; though much cul- 


tivated for the ſake of enjoying the produce 
of the arts, it was but ſeldom conſidered as. 


a national. fund, or the vehicle of power. 
The Romans notoriouſly held it in contempt 
during the Commonwealth they. were not 
known to make one law in-its favour ; (z) and 
they actually inhibited, afterwards, a com- 
munication with eien wnchann, un * 


(4) Taylor ; Civ "il 496. 


7 . | 
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mould diſcloſe the ſecrets of the interiour, 9 
A policy, in which they have been long and 
"Pt imitated by the Chingſe. (5 {It ps 


Among ſuch a people, there could bs litle - 
neceſſity for a ſtanding regular communi- 
cation; their intereourſe was temporary, and 
their embaſſies confined to extraordinary occa- 
ſions. In Eurepe, on the contrary, not 
only overeigns, but even individuals, have long 
had o much, and ſuch intimate connection. 
that a conſtant communication of Wee 
prevails. Almoſt all the crowned heads ara... 
allied in blood, and the politics of various 1 
Courts are ſo interwoven together, that it has 
become neceſſary to have agents perpetually 
on the ſpot. (y) Commerce, in particular, has 
been ſo eagerly cultivated, that the ſubjects of 
one country are ſpread over the face of ano- 


( Toke L: 55 Tit. 63 ; 4 | ED 
( 7 It is to be hoped, however, that even our own. 
» ape may remove the foundation of this remark, and chat 
Pekin may ſoon ſee a reſident Engliſh Ambaſſador. Po 
( Mere curiofity to know what is going forward, 
without any perſonal buſineſs to tranſa&, is {aid to be a 
reaſon which inclines the Venitians to.receive theſe Em- 
baſſes. Amelot, de 1s Hou, I, 13, . 
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ther, and every community receives within 


dis pale the citizens of all other communities, 


with friendſhip and reſpect. As theſe, how- 


ever, would be in a ſituation peculiarly un- 
135 protected if leſt to themſelves, and occaſions 
might perpetually ariſe in which it would be 
| © neceſſary to appeal to the weight and dignity 


of their own ſtates; there was a farther rea- 


ſon for eſtabliſhing [ragilllar and ſtanding em- 


baſſies, as the channels of intelligence, and 
the repreſentatives of power. Hence the riſe 


of A mbaſſadors i in chats ran Cad 


4 * , 
2 , 


it muſt be Min; e to this hiſto- 
Neal reader, that the growth of theſe reaſons | 
was flow. Many of them have been traced in 


the preceding chapters; the balance of power 


was ſcarcely thought of, till the conteſts for 
Italy aroſe. between France and Spain in the 
fifteenth century; and the improvements irn 


navigation and diſcoveries in the Eaft and 


Weſt, gave its peculiar ſpring to commerce 
about the ſame period. The cuſtom, therefore, 


we ſpeak of, could hardly have been known 


before, and it is mentioned accordingly by 
W aer, as commencing | not above two 


y eck 
p * * . 
* : * | 1 - * 
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hundred er. before te feretiteenth" yes 
my n 0e | tins, 


Arabaſſadors.; in 8 1 — Fig attri- 
buted by ſome to FERDINAND the Ca- 
THOLIC, "whoſe policy led him.to entertain. 
them at various .courts, as a kind. of honoura- 
ble ſpies: (a) by others, with no ſmall proba- 

| bility, to an imitation of the Pope, who had 
long been in the habit of ſending Nuncios 
to re/ide at various courts in the ſervice of re- 
ligion. (3) But, whatever was, their origin, 
me Juriſts ſeem to agree that they are not 
of natural right ; (e) and, however univer- 
ſal they may ſince have grown, | doubts, 
about the period before us, were. apparently 
entertained of their utility. , HENRY IV. 
of France, while King of Navarre; enter- 
tained none at other Courts; and Rear VII. 
9 Shes: wiſe nu n King, . Lord 


0 Wicquet De PAmb. I. . 8, 05 105 | 
(a Fred. Marſlaar. De Leg. 3-11. 
(65) Barbeyrac. Præf. ad Bynk. De Fot. Leg: | 
"4 Grot, D. J. B. et P. 2. 18. 3. 2. Optimo autem jure 
rejici poſſunt, que nunc in uſu ſunt Legationes aſſidue 
quibuſquam non fit opus docet mos antiquus, cui illæ igno- 
| ratæ dee alſo gs I. 8. 1 380. Vattel. 2. 5 66, 
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Cale, would not in all his time ſuffer Leger, N 


« Ambaſſadours of any foreign King, or Prince- 


within his realm, nor he with them; but 
EN er upon occaſion uſed Ambaſſadours, (ld) 80 


late as 1660, a Member of the Poliſh Diet 
afferted, that the Ambaſſador of France had 
no'cauſe of reſidence there, and that as he did 


not return home, according to the cuſtom of Am- 
baſſadors, he ought to be conſidered as a 22 


Two years afterwards, the Deputies propoſed 
very warmly to ſend home all Ambaſſadors 


| whatſoever, and to make a law regulating the 
time of their ſtay; e) and even the Dutch, 


who, one would imagine, had greater reaſon 
than the Poliſh nobles for encouraging an in- 


tercourſe with forei gners, debated in 1 65 K 
| how far this ſort of embaffy was of any ad-. 


vantage to them. (7) The greater part of 
nations, however, have now admitted their 
neceſſity ; and though at the commencement 
of the period before us, men had affixed no 


| preciſe ideas to, what was confidered a8 a 


(4) 4th Inſtit, 155. They » were. called PREY Hom a 
Teggerz or Ledger, 3 Tomy e | 
95 7 e eue 1. 8 - 
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8 novelty, and even now the admiſſion of 
theſe embaſſies cannot be demanded as a matter 
of law ; yet the cuſtom is ſo general, and they, 
are conſidered as ſo much of courſe, that the 
friendſhip of States can hardly be maintained 
without them. Not to ſend them therefore 
Has been ſometimes regarded as an affront. (g) 


The power, however, of remaining for ſo 
long a time together at one Court, gave occa- 
Hon to innumerable opportunities of acting to 
| its prejudice, An Ambaſſador: was thus ena- 
| hled to become acquainted with the characters 
of the men in power, and of the nation at 

at large; he could obſerve their reſources, their 
objects, there factions; he had time to intro- 
_ duce himſelf into all their deſigns; to tamper 
with their honeſty, and thereby, if his maſter's 
"Intereſt required it, to ſhake the very govern- 
ment itſelf. : Many foreign Ambaſſadors have 
2 bern known to do ſo, mere particularly at this 


. z) Hodie tamen ita 1 ut ſine illis, amicitia 
vix ſtabilis inter populos diverſos coli videatur, etſi nec 
minus uſum habeant exploratorum, Hub, De ju. Civ. 
L. 3. c. 12, See alſo Mem. touch les Ambaſl 25. where 
Charles I. of England expreſſes his reſentment againſt the 
Dutch for not ſending a reſident Embaſſy to his Court, 


. 


4866 FROM THE FIETEENTH, ro 
ana of the augmented buſineſs and intereſts 
of Europe; means were naturally ſought for 
to reſiſt them; and about the middle of the 
—— m great and ſolemn queſ- 
tion was debated concerning the inviolability 


of Ambaſadows in gener), the account of 
tons | | N 5 


„ 
1 


2 F 


Io the year I beer, Tol Biſhop of Roſe came 


to the Court of England, in behalf of his miſ. 


vis the unfortunate Queen of Scots; who, al- 
though ſhe was detained priſoner by the Eng- 

' liſh, was allowed to ſend him, to plead before 
the Commiſſioners appointed to examine into 
her cauſe. . Nothing was determined by the 
commiſſion ; (%) but Zeſlie continued at Court, 


and exerciſed the office of Ambaſſador of 


Manx far the ſpace of one year, when, be- 
ing concerned in raiſing a rebellion againſt the 
Engliſh Government, he was commited to the 
. cuſtody of the Biſhop of London. From this 
be was foon liberated, and returning to his 
- function of Ambaſſador, continued to preſerve 
x near two eee, At n * being 


den onde s 8 N 
r F del 


. 
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detected i in the attempt to raiſe a ſerious. con- 


Spiracy in favour of Mary againſt EEIZ A 
BETH, he was once more committed; and 
the following queſtions concerning him, as ap- 
pears from Lord Burleigh's State Papers, were 


propounded to David Lewis, Valentine Dale, 
William Drury, William Aubrey, and 12 
Jones, learned * men. ; 


» 


I. “ Whither an Embaſſador dan an 
« inſurrection or rebellion in the Prince's 


“ cowntrey, towarde whome he is Embaſs 


* ſador, is to enjoye the priviledge . an 


« Embaſſador 225 


II. « Whither he may . Jurt Gentium | 


& et Civili Romanorum, be poniſhed as an 
enemy, traitor, or conſpirator, ageinſt 
ce that Prince, notwithſtandinge he be an Em- 
Gord r b . 


To theſe two en icy anos? 
« 'Touchinge theſe two queſtions, we are of 


« opynnyon, that an Embaſſador procuringe 


. an inſurrection, or rebellion, in the Prince“ q 
= cowntreytowards whome he is Embaſſador, 


« ought not, Jure Gentium, et Civili Ro- 


© manorum, to to en) _ the privileges, other- 
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8 ike der- to an Eenbaſlsdor; bot chat ko 
* maye, ee eee be er for 
eee . ee 24 | 


II. 6 « Whither, if the >< re be Jepaſed by e 


"= « the comen Aucthoritie of the Realme, 


&« and an other elected and inveſted of that 
& Crowne; ; the Sollicitor, or Doer of his 
& cauſes, and for his ayde, (although the 
„ other Prynce do ſuffer ſuch one to be in his 
* Realme) is to be accompted an Embaſſador, 
& or to ww * N 1 en wet 
2 ſador * 55 
E this they anfivered 2 We doe thinke, 
& that the Sollicitor of a Prince lawfully de- 
# poſed, and an other beinge inveſted in his 
te place, cannot have the privilege of an Em- 
& baſſador, for that none but Prynces, and 
* ſuch other as have n 0 ade 


. beiden 


IV. 6 Whither a 8 comynge into an 
1 other Realme, and remayning there under 
'& cuſtodye and garde, ought, or may have 
a Were bis Spllicitor of his Hogs & yf he 
| = n 


* 


THE SEVENTEENTH CENTURY: 89 


* have, hither he is to be comnted an En- 
P baſlador?' 25 


10 this Ps da 1. we 4 -thinke | 
10 that a Prynce comynge into an other 
4 prynce's Realm, and beinge there under 
« garde, and cuſtodye, and remayninge ſtill a 
1 Prynce, may have a Solicitor there; but 
 # whither he he to be accompted an, Embaſ- 
ſador, that e on the nature of "hi | 

yo comyſſion.“ | 
* 

V. « Whither if ſuch a Solicitor be fo ap- 
pointed by a Prynce ſo flyenge, or comynge | 
into an other Prynce's Realm; if the Prynee 
& in whoſe Realm, the Prynce ſo. in Garde, 
“and his Solicitor is, ſhall denownce, or cauſe 
to be denownced, to ſuch a Solicitor, or to 
t ſuch a Prynce under cuſtodie, that his ſaid 
4 Sollicitor ſhall hereafter be taken for no 
« Embaſſador; whither then ſuch Sollicitor or 
Agent can juſtly clayme the e of 
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To this they anfrepred, „We doe thincke _ 
that the Prynce to whom any perſon is ſent 
Fin menge of Emhaſſador, may for cauſes 

G TS. forbidd 
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E forbidd him to enter inta his lands, or; 
« when he hath receyved him, comaunde 


him to departe ; yet ſo long as he doth re- 


+ mayne in the Realme, and not excede' the 
1 bounds of an Embaſſader, he may clayme his 


& privilege as Embaſſador, or Sollicitor, 
6 e to the qualitie of his nene 2 


Vf. « Whither, if an Embaſſador be con- 
LL federacy, or be ayder, or comforter of any 
” traytor, knowinge his treaſon towarde that 


4 Prynce, towarde whome, and in whoſe 


% Realme he pretendeth to be Embaſlador ys 
6 not puniſhable by the Prynce in whoſe - 
& Realme and ageinſt whom ſuch treaſon 
44 is 2H or OT for treaſon 
65 conſpired py . | 


And to this they rel, We doe Gil 
« that an Embaſſador aydinge and comfortinge 
* any traytor in his treaſon towarde the 


© Prynce with whom he pretendet h to be 
* Embaſſador in his Realme, knowinge the 


* ſame treaſon is puniſhable by the ſame 
&« Prynce ageinſt whome ſuche treaſon 1 is co- 


[- 


(b) See buen 8 State Papers, by Murden. 18. 
„„ 
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Theſe anſwers of the Civiliins.inite fa 
poſed to be ſo deciſive in favour of the inten- 
tions of the Court, that the Biſhop was ſent 
for from his confinement in the Iſle of Ely, 
and after being ſharply rebuked, was told he 
ſhould no longer be conſidered as an Ambaſ- 
ſador, but ſeverely puniſhed as one who well 
deſerved it, He, however, anſwered with 
much firmneſs and apparent knowledge of the 
law of nations, that he was the Ambaſſador of 
an abſolute Queen, and of one who was un- 
| juſtly depoſed, and had, according to his 
duty, carefully endeayoured to effectuate the 
delivery of his Princeſs, and the ſafety of both 
kingdoms. That he came into England, with 
the fall authority of an Ambaſſador, upon 

public warrandiſe, or ſafe conduct, which he 
had produced ; and that the ſacred privileges of 
Ambaſſadors were by no means to be violated, 
Burleigb in return, obſerved that no privilege 
or public warrandiſe could protect Ambaſſadors 
that offend againſt the public Majeſty of a 
Prince, but they are liable to penal actions for 
the ſame ; otherwiſe lewed Ambaſſadors might 
attempt the life of princes without any pu- 
niſhment. The Biſhop perſiſted in his poſi- 
. Hons and maintained that the privileges of 3 
. | \mballagory 
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Ambaſſadors had never been violated via / jurit 
| fed via, faiti, not by regular form of trial, but 

by violence, (1) This boldneſs, or the true 
vier which he ſeems to have taken of this 
nice ſubhject, appears ſo far to have weighed 
with the Miniſters of EL1zaBzTH, that they 
did not dare to put him to death, with the 
Dude of Norfolk and other conſpirators, but 
after detaining him for ſome time in priſon, 
—— dim the a in 2573. | 


This curious m eng was ever * the 
grand work of much diſquiſition in the law 
of nations. The opinions of the five Civilians 
above recited, did not long continue to be 
orthodox; and however ſome ſages of the 
law of England may have formerly determined 
for that particular country, the beſt profeſſors 
of the Law of Nations have held, that whats 
ever crime an Ambaſſador may commit, whe- 

ther againſt the poſitive municipal law of the 
land where they reſide, or againſt the general 
law of nature, though it may be right to treat 
them as an enemy; that is, as if they were in 

open hoſtility,” yet neither ought more vio- 


([.) Camden 169. 


1 h lence 


, 4 
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ene . 


8 


As this may appear Ao. 10 the 


bulk of thoſe who have not taken a view of 
the opinions on the matter, and to many who 
have even turned their minds to theſe points; 


it will be neceſſary, perhaps, to take it up as 
high as we are able, and to go through the 
whole ſubje& of inviolability in general. We 


may then examine the authorities on this pa: 


ticular queſtion, by which it will appear how 
far this opinion is made to extend, the doubts 
that were formerly entertained upon it, the 
caſes that have actually happened, and the 


amount of what has wavy been. IS: 


bas thoſe caſes. 


With relpect to che general point of invie- 


lability, it may be neceſſary to premiſe that it 
| admits of two diviſions, I. as it merely con- 


_ cerns the ſuperiour protection and privilege! 


which Ambaſſadors have been allowed t- 
enjoy. II. as it carries, along with it, an 


exemption from the civil and criminal juri- 


0 5 
— 
F 


ence to be ſhewn than the neceſlity of ſelf. 
| defence exactly requires, nor can they ever 
be made ſubj ect to * ſort of 1 n 
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% FROM THE FIFTEENTH, TO 
diction of the country where they reſide, all 
which we have ſeen, was] Raney aſſerted +4 
the Bybep of Rh. 

As to the fiſt point, "Gi has . at at. 
tines thrown about the perſon of an Ambaſſa- 
dor, a certain ſacredneſs which ſeems to have 
deen generally allowed by every nation ca- 

fable of ſending or receiving one; and it is 
to be deduced as a natural conſequence of - 
that neceſſity which induces men to receive 
embaſſies it all. For it is one of the firſt laws of 
mankind that they ſhould ſeek an intercourſe 
vith one another; their love of ſociety and 
their mutual wants demand and inſiſt upon 
k. But if they have a right to the end, 
they have alſo a right to the means, and 
every neceſſary immunity to thoſe perſons 
who are choſen as the inſtruments of eommu- 
nication, muſt be a. natural conſequence oF - 
the conſent to encourage that communica 
tion. But this immunity will, for the moſt 
Dart, amount to protection far greater than 
hat enjoyed by the common ſubjects of the 
fate. An Ambaſſador neither knows, nor 
ſibmits to the laws of the country to which 
be is ſent; he goes not on his own account, 
* VVV 
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on private buſineſs, or private pleaſure; but 
as the repreſentative of another; as the pre- 
ſentation of tlie dignity, privileges, power, 
and rights which others would enjoy, had they 
continued within their own precincts. And 
thus, by eonſent, and a ſenſe of mutual ad- 
vantage, he is allowed to repreſent and per- 
ſonify, if I may ſo call it, all theſe high pri- | 
vileges in the very boſom of another com- 
munity, for the ſake of tranfacting better the | 
whole buſineſs of the world. But this, as is 
obvious, could never be, if ſuch a repreſen- _ 
| tative were to be conſidered, as no other than 
a common ſubject of the land to which he is 


ſent; as one, merely enjoying the protection 5 | 
of ſuch laws as prevail, which in many cafes Fi 
may be no protection at all. Hence, the pe- 0 


culiar ſacrednefs which the laws of the world 
have thrown about the perſons of Ambaſſa- 

dors; and the indulgencies above all other 
men, within the ſame community, which, bf 

from the moſt antient times, ey have been „„ 
W to ene 1 


ot this 1 we 1 e in the oldeſt 
| hiſtories, and in almoſt all codes of law; and 
WEE the reſt, an eminent one in the Jewiſh 


* 
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ſtory, where David's meſſengers to Hanan 
King of the Ammonites, being treated with 


— 


_ contempt and inſulted by that prince, whom 


they were ſent to conſole on the loſs of 
his father, it was the cauſe of dreadful war 
between the nations, in which ſeven and 


' forty thoufand of the Ammonites were de- 
ſtroyed. (4) So alſo the great rage expreſſed 


by . Xerxes againſt Athens, which ended in the 


entire deſtruction of that city in the Perſian | 
_ Invaſion, was ſaid to be owing to their vio- 


lence towards his Ambaſſadors though com- 
ing with an hoſtile meſſage. The ſack of 
Rome by Brennus; of Corinth by the Romans, 


Zh and of Philomela by FREDERICK BARBA- 


ROSSA in the thirteenth century, was the 


conſequence of the ſame ſort of conduct. 


Hence, alſo, thoſe various marked paſſages in 
the Digeſ, and the works of different Roman 
lawyers, which all tend, in the moſt explicit 
terms, to enforce this Heceſſary doctrine. 
The | Arabians, the Chineſe, the Indians, and 
the Meicans, are all found to unite in it, oF. 
nor is there ſcarce a point in morality more 


Primal received; the eruption to it og. 


© I Chronicles + chap 19. (1) See Vat, 2. 284 | 
. few 


„ | 


* 
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| few in number, and chiefly to be found among It's 


the Turks, upon the reaſon Jor nn we r 
5 MO! obſerved. oat hes, 


The "caſts are indeed innumerable, in 


which the ſecurity of public Miniſters is pe- i 


culiarly provided for above other men, and 


the rule ſeems to be, that every privilege 


mould be beſtowed upon them, the want of 


which would interfere with the purp of s of 


the Embaſſy. (m) Thus, it ſeems univer- 
verſally agreed, that a public Miniſter and his 


Suite, ſhall always be exempt from every ſort 


of law proceſs in the nature of a civil action, 
from the juſt fear that their being liable to 


be ſo called upon, might perpetually engage 


their attention from matters of hi gher import 


to their nation. Nor is this the injuſtice, 

which at firſt it may be imagined, to the ſub- 
5 jects of the country where they reſide; ſince, 
as their privileges in this reſpect are known, it 


1s at their own peril that — 5 one Puts a con- 


füdence in them. 00 


7 


. e is this exemption moni the : 


5 Rae States, that where a eee con- 


(in) Bynkerſh. De For. Leg. c 6 
(2) Vide Grot. D. J. B. et P. 2. 28, 9, Ih) 


oY or 1 Kk: ͥ Raw 
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| Kitution does not allow the. Prince a iſere- 
tionary power in theſe matters, the laws have 


generally taken it into their conſideration, 


and brought the country to a level with the 


_ univerſal Law, of Nations upon the point, 
Thus, it being found in England in the be- 
geinning of this century, that there was no 
legal puniſhment for thoſe who violated the 
privileges of an Ambaflador ; the th of Ann. 
c. 12. was paſſed, by which the matter was 
put out of doubt; and whoever now dares + 
to ſue out any proceſs againſt any public Mi- 
niſter, or his domeſtics, are deprived of their 
trial by jury, and if convicted of the ſame 


by the oath of one or more witneſſes, be- 


fore the Lord Chancellor, and the two Chief 
| Juſtices, or any two of them, they are to 


te be deemed violators of the Law of Nations, ; 


4 and diſturbers of the public repoſe, and to 


&« ſuffer ſuch pains and penalties and corporal 


Pra puniſhment, as the ſaid Lord Chancellor 
and Chief Juſtices or any two of them ſhall 
judge fit to be impoſed and inflicted.” Thus 


theſe magiſtrates, according to Blackſtone, 
have an unlimited power to g the | 
puniſhment with the crime. W 
(o) Commentaries, 4. 71. 


x 1 1 
F * 5 , 
„ ; 
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The occaſion of the Statute was the well 
known arreſt of the Ruſſian Ambaſſador on 


the 21ſt July 1708, who being upon the eve 
of his departure, and indebted to Thomas 


Morton, a laceman, and various other tradeſ- 
men, they reſolved to arreſt him according 
to the ordinary forms of law. This was done 


1 ſome circumſtances of aggravation, for 
the Ambaſſador, thinking himſelf attacked by 


Ruffians, defended himſelf, but was over- 


powered, and ill uſed by the Bailiffs, who 


carried him to a ſpunging-houſe, where he 
vas detained till the Earl of Feverſham bailed 
him. He immediately complained to the 
Queen this violation of the Law of Nations,and 
the Count de Gallas and the Baron Spanbeim, 
Ambaſſadors of Sweden, and Pruſſia, together 
with ſeveral other foreign Miniſters, joined in 


the complaint. The Queen was indignant at 
the affront, and Morton, the attorney, and all 


who were concerned in the arreſt, to the 


number of ſeventeen, were committed to 
cuſtody, and ordered to be proſecuted with 
the utmoſt ſeverity of the law. Moſt of them 
were brought to trial, on an information of 
the Attorney General, and were found guilty 8 
of the fa#s, though the queſtion, how far 


„„ thoſe. 


— 


4 . * ” 
> % 1 . 0 1 err Nn 
£<# + . — o 4 » 4 — = 5 * bg 4d 5 = 
pert wu rar . — WEN — — — RES wy — 2 
* rn . 2 2 7 47 pol th Met re —_—— > YOLALY Ot 2 > SG 96 * 8 7 


_ — — — 
n * 
2 — 2 * A — 3 — — 1 — 
Je ba - £2 2 a — — — dann = doi => - 1 Awol — Ts. 4 
- [0 : 5 22 a os * - — FW. * No OS 7 bo 
. pg eto > —_—— —— — 3 dw. rd... "RES 2 © * pew = - 4 . 88 _ 
« Boe Pos ett ne rr r ——— Ty 2 l 
: . 


E 1 J s * > 4 ».S 
” 1 FI. : « = PR : 4 a = 5, WIE 
5 — 6 . L . 25 1 %* #£- Ho . A STS ot A e 1 r 6-48 3 
1 - - * 8 e . A : 75 1 a „ „ e 4 LR 
5 . r 9 "Bb 1 $3 3 7 S A NS * LESS | N + TY 
W — 
L 93 
* N 


— 
I) 

e . L 
3 PE ih — 
n 
FEY 


> 
k 
N 
"Og, 
*. ” 
wy, 2 
by * 


. N 
5 2 5 PS, - "Rs 
Er on 8 I * 7 , 
uw" 4 - 2 8 SES 
8 2 VE FLW oe” 
La ed — Wy — 
TI 8 
8 WL, * * 
Pry oy on? 


e * 
— Dr 
e 


3.9 
. = 
* ny = 
N 
1 
1 
13 
1. 
9 
* * 1. 
ws — 
_ 
* I Les To.» 
»'% 7 
— * 
—_ 
| Fs 
2 bY. 
* 19 
Wo 
1 
. - = 
18355 
175 
8 1 
l 1432 
1 
. Us 
+ 
_ 
we, 

os . 

+ 3M 4 
+ N 
1.8 
1 
þ 
6 
{ 
+ 
4 
% 2 T4 
1 
4 
ms 


mY 


a 3 
8 
. 1 


+ 
SOT + 


3 -PROM THE FIFTEENTH, 0 


| thoſe facts were criminal, Was eve to be 
argued before the Judges ; which queſtion 
was never determined. (p) Mr. Boyle, the 


ge Secretary of State, writing to the Ambaſſador, 


ſpeaks/ of the attempt as © deſperate and diſ- 
mal, and the Privy Council were ſeveral 
times ſummoned to conſider of his ſatiſ- 
faction. (2) As far as puniſhment, however, 
was concerned, none could be obtained, and 
the affronted Miniſter was forced to be con- 
tent with his liberty, the reimburſement of 

his expences, and the enaction of a law, by 
which the above-mentioned proviſions were 


made in future. (r) The preamble, however, 8 


baving merely obſerved, that the Muſcovite 
Ambaſſador had been taken out of his coach 
by violence, in contempt of the protection 


granted by her Majeſty, without taking notice 


of the breach of the Law of ara] which is 


(9 Black Comment. I, 255. 
() Tindal. Contin. of Rap. 4. 103. fol, 
te) Mr. Addiſon, writing on this cube + to Lord Man- | 
| cheſter at Venice, obſerves, «. Your Lordſhip knows that 
© the privileges of Ambaſſadors are under very little re- 
| s gulation in England, and I believe that a bill will be 
promoted in the next parliament for ſetting them upon a 
« certain * * Ce.“ Cale s State Tap. 546. 


„ 8 | ſuperior 


THE SEVENTEENTH CENTURY. or 
{ſuperior and antecedent to all municipal laws; 
the foreign Miniſters in London met again 
together, and procured. the addition of theſe * 
words, © Contrary. to the Law: of Nations 
and in prejudice of the rights and privi- 
« leges which Ambaſſadors, and other public 
« Miniſters, authoriſed and receiyed as ſuch, 

© have at all times been thereby poſſeſſed of, 

„ and which ought to be kept ſaered and in- 
« violable.“ (2) With this Act of Parlia- 
ment elegantly engroſſed, and an apology for 
not being able to puniſh the perſons of thoſe 
who had affronted his Miniſter, the Czar, 
who at firſt inſiſted upon their deaths, was at 
length induced to be content; and thus ended 
this delicate affair. We may obſerve upon it, 
however, that although it was thought ne- 
ceſſary to quaſh the proceedings againſt the 
 Muſcovite by this expreſs act, yet nothing 

| was abſolutely decided upon the old-law A 
the land, as it might ve ſuppoſed to relate to 
the validity of a proceſs againſt an A 
dor. All that was ſettled with certainty, was 
the impoſſibility to puniſh thoſe perſons who | 
made the arreſt, and the nullity of ſuch arreſts 

in future. No precedent had been known by 
which ſuch detentions had been authoriſed, or 
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„% FROM THE FIFTEENTH, TO 
even attempted ;. and a queſtion Macrafore may 


not unfairly be raiſed, how far the law. of 
"England, even before this time, ever per- 
mitted what it calls in the Statute, * à Viola- 


„tion of che Law of Nations.“ Compnt, 


though he mentions not ehe - puniſhment of 
their infraction,” yet ſeems to hold that all 


proceſs againſt Ambaſfadors was void, even 
before the 5th Ann; ſinee in laying dewn the 
law of Ambaſſadors, he quotes the opinion-of 


Gretius, concerning their immuniry, gfors he 


comes to mention the ſtatute, 00 And it i. 
therefore" not improbable, that he thonghr 
that opinion was a part of che common law 


of England, although much etucidated and 


ſtrengthened by the ffatute. Blaogſtunt a. 
forts in terms, chat the common law of En 
gland recognizes the rights of Ambaſſadors in 


their full extent, by immediately ſtopping all 


legal proceſs, ſued out through the ignorance | 
or raſhneſs of individuals, which may intrench 
upon the immunities of a foreign Miniſter, or 


any of his train; the more effectually to en · 


„ force which,” the continues, © when violated 


through wantonneſs or inſolence, it is de- 
ka Laune by the ſtatute 5th _ 2720 dec. 


0 Comyns IP Art, Amb, B. 
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Hence it ſhould appear, that in his opinion, 
the ſtatute did not create any new law, except 

as far as the puniſhment of the perſons violat- 
| * the Law of Nations was concerned, and 
that the reſt was merely declaratory of what 
the common law had always been. () Which» 
ever way this may be, in other times, proba« 
bly, the violators of the law. would have been 
ſeverely puniſhed, even without fuch a ſtatute, 
as may be collected from the: following caſes 
In the year 1627, one Philip Meiſiman, a 
German, who was a kind of Purveyor to 

foreigners in England, having bargained ta 
* defray the Ambaſlador of Denmark's expences 

at a certain rate from Paris to London, made 

ſome unreaſonable demand upon him on his 

arrival at the latter Place, and that, ſays Finet, 
with much touch, to his honour.” The 
Ambaſſador complained to the Lord Cham- 
berlain, who. acquainting the King, order was 
made for the Lord Preſident of the Council, 
the Lord Chamberlain, and the Vice Cham- 
berlain to © hear and determine” the buſineſs. 
The cauſe was examined, and the Following 
pots and ſentence was the anlehnen, | 


þ- 


| by . 00 Comment. 4. 70. 
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= - Henry, Earle of Mancbeſter, Preſident of 
: * the Privy Councill of his Majeſty of Great' 

« Britain; ; Philip, Earl of Montgomery, Great 

4 Chamberlaine; and of the Councill of State 

* to his ſaid Majeſty, being Commiſſioners 
Land Deputies for his ſaid Majeſty to heare 

I the proteſtation which the Lord Roſenbranck, 
& Ambaſſador-Extraordinary' to his Maj eſty of 
Denmark, ſhall make aganſt Phillip i eiſeman, 

4 for certaine injuries and calumnies which he 

© ſhould ſpeak and write againſt his perſon, in 
© prejudice of the honour of the King his 

* maſter,” and of his own particular reputa- 
* tion; having by expreſs commandment from 
6 his Majeſtie adjourned and examined the 
« foreſaid Philip Wes zaman, and having un- 
& derſtood at the ſume time, by confrontation, 
& ſome of the domeſtiques of the ſaid Lord 
Whew, Ambaffador, and others; 'as' alſo examined 
his letter to the ſaid Lord Ambaſſador: we 
finde that the ſaid Phillip, without any reaſon 
or cauſe, having received more monies than 
were agreed upon, according to his own con- 
6 feſſion, hath maliciouſly and impudently 
| e blazed abroad, ſuch words and writings, 
„ dicbout having 2 to the honour of the 
2» * perfor u whom be priſents, 5 to his own par- 
* . Blk tieulay 
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THE SEVENTEENTH CENTURY, geg 
b ticular quality: Therefore we have inor. a 
dered that he be put in ſafe' cuſtody, untill - | 
he give ſatisfaction to the foreſaid Ambaſ- 
& fador, if he thinks it not fit to bring him be- 
fore the Ning his maſter, to be puniſhed 'acs 
“ cording to his demerit. In faith whereof we 
* ſigne this preſent inſtrument this 14th of 
« April 1627. pn cg — r Ao — 
=” Carleton. TG Ii "Rid i 
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« ie fellow,” continues Finet. E perlſing 
| Aibbrne and moſt averſe from ſubmiſſion, was 
after four or five days reſtraint in the houſe of 
a meſſenger, delivered by a warrant from the 
Lord Prefidetit, and the Lord Chamberlaine, 
from the Meſſenger” s hands to the Ambaffa- 
dor's; who, cauſeing h him to be imnpriſoned in 
the counter, by virtue of the faid warrant, 
: which gave him power to di poſt of him; he Was 
upon the point of being ſent to Hambung; but 
His ſtomach leſſening, and his ſubmiſſion made 
with acknowledgment of his / guilt; both by 
word, and writing, he was at laſt ſet at 
Aberty. * (x) And here we ſhall cloſe whit 


we 57 to Fine concerning” ths OO Ne 
; {3 T51: FIT 3E74 ; 


| Yo Fi inet. . Puntlls 0 of * For. Am, in Eng. 204. OO 
7 "WK Ambaſſadors 


Ambaſſudots from the cavil jniion of the 
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eee N 
- Concerning r e gem the cri- 
minal juriſdiction, in caſe they violate either 


43 


23 


the poſitive laws of the land, or. the general 


low of nature, much mort is to be obſervetl ; 


nor is there perhaps à ſubje&. of greater 
nicety, within the whole ' ſcope 6: the- bw 


before us. 
Te its ECG? £211 | 13 
Certainly it. may at ben dae ws, to — 
that abnoancn ature, a foreigner, a bad man, 
or a fool, ſhall have it in his power to come 
into our country, andi be, guilty of riot and 
diſorder; raiſe, xebellion, or commit murder, 
and ſhall afterward, ſet the arm of the law at 
defiance, merely becauſe he is \cloathed with. A 
repreſentative, capacity. It can never, it ſhould 
ſeem, -be intended, by the cuſtom of nations, 


that inviolability ſhould extend ſo far; for in 
that caſe it would indeed be in: the. power of 


lewd Ambaſladors, according to Lord Bur- 
leigh's expreſſion, ()) to attempt the life of 


Princes, and to plead privilege from puniſh; ; 


ment, But e the one nor the other 3 18 


* 
0 f 4 * 
&4Þ | ST 4.18 EY 


00 Ub. Sup. ; 
. "me 


e 
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the intention of the La of ane as we 
ſhall preſently 1185 | = I 2 | dai Se Wh 13 ic] & 


Tho whole ly ai upon this fubjet may, ; 
receive much light. from the general doctrine 
of inviolability, which may be reduced ſhortly, 
to this; that although one of the firſt prin- 
ciples concerning civil ſociety i is, chat every 
creature, within the pale of a community, 
ſhould, for the ſake of the common. good, 
be amenable to its laws; yet that for the 
fake of the ſame common good, caſes 
may and muſt. ariſe, which may form an 
exception to the general rule, and it may | 
- therefore ſometimes be permitted, that either | 
one man, or an order of men, may be deemed 
abſolutely exempt from all juriſdiction whaty £5 
ſever, either for ever, or durante cio, ac= | 
cording. to the different daes of the confli- 
WHO . | 


Sit Ht 


This is aby — 550 che nature ow” 
che place of a Sovereign ; the inviolability o 
which is a part of its very being. By the 
place of a Sovereign, I mean not any par- 
ticular form of power, or any particular 4 
viſion of it. I mean not a Ning, an Oligar= _ 
ey, or a Democratic Council, or a mixture 
e . | of 
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of all three. I mean, ſimply, that power in 
a State, which, according to the ſhape of its. 
conſtitution, is, while it laſts, SUPREME. 
It is evident that fuch a power muſt be in- 
| violable, or there would be a contradiction 
of terms; and not only this, but a poſſibility, 
every moment, of deſtroying, not merely the 
Government, but the Conſtitution; for no 
—.— can contain a brorilen for its 
wn TURN, Te, 15 


1 2 „* 


4 


; 10 be ities Make particular e on this OY 
je, let us ſuppoſe the caſe of a Public Func- 
rionary, inveſted with the ſupreme executive 
power of a State, without appeal. It is clear 
that he muſt be inviolable, whatever breaches 
of the law he may commit; for if he is not 
fo, he is liable to be tried ſomewhere,” and 
that power which tries him muſt itſelf” be 
ſupreme above him ; but he himſelf was ſup- * 
poſed to be ſupreme, and the two are totally 
jpcompatible, | It is very true that there are, 
Functianaries who may be, and have been 
| made, amenable to particular tribugals,; in the, 
State; but ſuch Functionaries are evidently : 
not Sovereigns | in the pure ſenſe of the word; 
2nd any objections ee founded upon 
"a 


* p 


— bk 
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this; can have no force. It: is alſo very true, 
chat the Conſtitution may be ſuch as to veſt 
the Sovereign power in the ſame hands, only 
for a certain time; in which caſe the Func- 

tionary may be tried for miſconduct, after he 
has laid down his office ; and this is the only 
_ remedy which a people can - legitimately and 
neither can this apply to thoſe Sovereigns 
that are Hereditary; nor does it at all impugn 
the idea of inviolability durante efficto » For 
could either the hereditary, or the temporary 
Sovereign, be deprived of his power, durante 
officio, and then made anſwerable; the whole 
abſurdity and incompatibility of the two ideas 
would revive; the Sovereignty, it is evident, 
would no longer exiſt; that power which 

could have the right to depriue the Func- 
tionary of his ſtation, (let his crimes be what 
Wag would) being —_— above bim. a 


This doctrine will 3 every part «af | 
the ſubject, and every caſe that can poſſibly 
be ſuppoſed ; nor is there any refinement, nor 
any invention which can get rid of it. It is 
a radical defect, if you will, incident to every 
ſcheme of Government, but it is a defect 
1 Es l which 
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which it ſurpaſſes the limits of human un- 
. „ % ee e 267 


Vader EY 5 ak Conftitution we have 


ſecured ourſelves from any legal pretence in 
the Sovereign, to riſe above the laws; not 
only by the, implied doctrine of a compact 


between the King and the People, but by an 
actual compact, entered into and confirmed 


by a poſitive oath, to execute the laws. Now 
let us ſuppoſe, what is not the caſe, that it 


vas allowable for the State to remove him 


from the throne, in caſe he broke his oath ; 


ſtill it would be impoſſible to erect any Judge 


of the caſe wherein he had done ſo, without 


annihilating the idea of his independent Sove- 
reignty. For the Judge, ſo conſtituted, would 


be more ſovereign than the Sovereign, which 
is abſurd; or if, for the ſake of getting rid 
of the contradiction of terms, we ſay that he 
would be more ſovereign than the Func- 


tionary ; he would himſelf be the Sovereign 


of the land ; he would control the controller ; 


| he would be the ſole judge ve the caſe when 
the King had broken his oath, and he could 
. abuſe that power at pleaſure, ſince no check 


over him could be ſuppoſed, without be- 


. 5 
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ginnlng” again the dine chair of difficulty; 
and r 1 we” "lad 


; begun. £3. nee in 
* 


** * * — 
* 7 * * „ 5 of Ko, * 4 72 , 
M7 4. * E — 8 I. — 10 
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 . £1/THhis es cavities nt 2 
yi * which there is ſo much to praiſe and to con- 
demn, endeavoured to fix a caſe of this kind, 
in which the attempts of an hereditary Sove- 
reign might be /egally puniſhed by dethrone- 
ment. They enacted, © That if the King 
4 ſhould put himſelf at the head of an army, 


e againſt the nation, or would not oppoſe by 


< a formal act, any enterpriſe of the kind, 
4 which was made in his name; or if, being 
cout of the kingdom, he did not return 
6 within a time appointed by the legiſlative 
© body, which ſhould not be leſs than two 


5 . months - in theſe three cafes, that he ſhould . 


be e to have abdicated the king- 
« dom.” (z) They did not, however, attempt 
to ſay expreſsly, with whom it lay, to de- 
elare, according fo law, that the abdication 
was made. And yet ſuch legal declaration 
es be FO er, xg to "wn legal 


Sod Vide. Art. 6 8. 1, Ch. 2. ** ol the Cen. 
ande Fa, —S ry 71 7 5 
| authority 5 
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Authority to any proceedings which EFF Km 
founded upon it; and even if we ſuppoſe, | 
what is natural, that they meant the legiſla- 
tive power to make ſuch legal declaration; it 
is evident that the Legi/ative power, was thus 
the Sovereign of the Executive, for if it it pro- 
nounced this abdication upon a falſe pretence, 
there was no power in the Banks to . it, 0 380 
account. we it. a EWG 1 tay 


— 


. 


. are we 3 10 f to l that ns 
9 5 Sovereign of a State is actually ſo omnipotent, 
as to be incapable of being reſiſted? Is he to 
be allowed to trample upon all the rights of 
| thaſe whom he governs ; to ſet up power as 
right, and caprice as law? Or, if there are 
laws which he cannot alter, is he to be per- 
mitted to break them at pleaſure, and to > find 7 
| «nil for every fort 1 crime * . a1 


We aii that as "DAS as the Gade 4. 4 


is eee we are left without remedy; for 
no legal remedy i is it able to ſupply.. If there- 
fore, goaded by the inſults and injuries of a- 
Monſter, we are driven beyond our patience; 

our reſource is, not in the law, but a violation 
of 1 it ; not in the os oma puniſhment, or 
Niione | riddance 


# 
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riddance of the Tyrant, but in the abſolute 
illegal deſtruction of the Conftitution, itſelf; I 
for ſuch is every ſucceſsful rebellion, and 
every forcible change of the legitimate. Sove= 
reign. And hence, in .caſe. of failure i in our 
reſiſtance, even to a Sovereign who, endea- 8. 
vours to ſet himſelf above the laws, the con- 
; ſequences muſt be upon our own heads hy for 
no one can ſay, not merely that the law has | 
not, but that it gs not to have. the. POWer ; 


to puniſh us. () ard rl 


The e 92 Great Britain | in the laſt 5 
century, furniſhes inexhauſtible food for 
ſpeculation. I will venture one, which I do 
not remember to have ſeen. James. was 
equally the violator of his compact with | 
England and with Scotland ; ” and he was 
driven away, by the ſame means, from both 
countries. In the firſt, however, the Con- 
_ . flitution was preſerved. In the laſt, it was 
_ abſolutely. broken. In England, the throne 2p 
was declared vacant, which was an actual 
fact; N rebellious the means which 


v 


oF a) It was this no ae * the veteran Sir John 
. bid the Revolution Parliament beware, lince they 
debated with an halter about ter necks, | 


* 


Poſſibility of legally getting rid of this 8 
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procured it,) and the Parliament did e 


more than exerciſe its conſtitutional functions 
of filling up the vacancy, In Scotland, the 


Parliament did, what, according to us, it 
never could have the Aga power of doing, 


| when it declared that King James had for- 


feited his crown. A youthful . imagination, 
_ inſpired with a warm fpirit of liberty, is apt 
to prefer this boldneſs of Scotland]. A more 


experienced mind, inſpired with an equal 
love of liberty, but tempered by an attention 
to the nature of laws, obſerves with e 5 


the judgment of England Fe 


Bo much then for the inviolability of 8 . 


: | reign Powers, in order the better to demon- 
ſtrate the poſſibility of ſuch a privilege in the 


abſtract. In the future courſe of our ſubject, 
we ſhall have occaſion to obſerve, how this 
account of the nature of inviolability 12 ge- . 
zeral, will apply itſelf. to that part of our : 
enquiries which gave riſe to it. For having 


advanced ſo far as to diſcover, that there 


actually are caſes in which an exemption 
from trial is neceſſary, and even eee 5 
and having diſcuffed the poſſibility, or in 


tion, 


5 
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5 tion, and, moreover, what we are. actually 


to think of the mode by which we may re- 
move its preſſure; we ſhalt have the leſs dif- 
fliculty in examining the nature and extent of 
| that ſacredneſs of perſon, which has been 
n and e * en, eee OM 


This exemption from: trial however, 10 a 
public Miniſter, does not go ſo far as that 

which we have juſt been diſcuſſing in the 
caſe of Sovereigns. For the latter is abſolute, 
general, and entire; the former is confined 
ſolely to exemption Ning the juriſdiction of thoſe 
tribunals which diſtribute juſtice to the country 


where he refides. It is never pretended by 


the law of his privileges, that an Ambaſſador 
© ſhall not be tried at all; but merely that he 
ſhall not be tried by thoſe who receive him. 
Accordingly, it is held that he ſhould' be 
ſtripped of his functions, and ſent back to his 
Maſter with a requeſt for his puniſhment; 
and if his Maſter refuſe, he makes the act 


his own, and the nations are then in a ſtate 


of hoſtility together. Thus, if an Ambaſla- 
dor even commit murder, or ſtir up rebellion 
at the Court where he reſides, the'Coutt ſhall 
not take farther cognizance thereof, than to 
C prevent 
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prevent greater miſchief; and, ſending him 
from the country, ſhall leave it to his own to 
do Yule, y * EY Tia 145 Grp | : 15 


* . 


11481 


This! is try <a 8 2 9 * | 
bake the .neceſlity for Embaſſies, demands 


the abſolute freedom of the Ambaſſador, in 
every caſe that can ariſe. Secondly, becauſe 


the Ambaſſador appears not in his own per- 


ſon, but repreſents that of another, and is 


allowed to be held to do ſo by the compact 


n receives bim as Ambaſſador. 605 


That his freedom-thould . e even 3 
in the caſe of the moſt atrocious delinquency, 
will appear to any one who conſiders the 
nature of his functions, which would other- 


wiſe, not only be moſt dangerous to himſelf, 


hut perpetually run the hazard of being anni- 
Hilated: An Ambaſſador is, for the moſt 
Part, conſtituted for the protection of the 


ijntereſts of his nation, in the very boſom of 
ancther nation, -whoſe intereſts may be oppo- 


Mines 4 is the eee of his Sid _ 


; 4). Gro. D. J. B. et P. 2. 18. 50 5. Huberus De 7. 
Civil. L. 3. c. 12, ** 24. - 
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vernment, and the poſſeſſor of its ſecrets he 
is alſo the repreſentative of his Maſter, to all 
the ſubjects of his own nation who may hap- 
pen to be in the country, and vrho may have 
extenſive property to protect, and diſtant 
| Intereſts to ſecure. It is hardly poſſible to 
conceive a ſituation of greater burthen and 
magnitude, or requiring greater real power, 
and yet ſo little ſupported,” or rather ſo en- 
tirely deſtitute of defence, if he was not ſur- 
| rounded by bulwarks far ſtronger than thoſe 
which are the defence of common perſons. 
If he truſted only to his own innocence” for 
exemption from trouble, he would truſt ſolely: 
to the ſenſe of juſtice of thoſe, under whoſe 
abſolute power he was daily living; and Who, 
beſides, would have every temptation that 
can be urged to the human paſſions, to violate 
his ſecurity.— For as the power which could 
puniſh him if guilty, would of courſe have 
the right to accuſe him, whether guilty or not, 
caſes might be perpetually happening, f 
might be continually feigned, in which he 
might be brought to trial, although he were 
innocent. And thus, the buſineſs of the 
n might be ſtopped, the perſon of the 
5 LI 13 Miniſter 


+4 
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Miniſter humbled, his papers ſeized and in- 
ſpected, and his whole ſecrets diſcovered, 
under pretence of a formal proceſs, which in 
the end, it might prove, he had never deſerved, 
But being thus, not in the ſituation of an or- 
dinary perſon who truſts to his little conſe- 
quence for an eſcape from the jealouſy of the 
State, he has.a natural right, it ſhould ſeem, to 
greater protection. In all ſchemes of penal 
law, the eaſe with which a crime may be 
committed, and the grezter temptations which 
are held out for ſuch commiſſion, are deemed 
fair reaſons for a greater ſeverity of puniſh- 
ment to prevent it. But as a nation cannot 
be puniſhed itſelf, by any judicial proceſs, 
and the Ambaſſador is therefore deprived of 
this ſupport to his ſecurity, the world has 
done wiſely, in cutting off all poſſibility of 
| temptation at all, by exempting him from all 
juriſdiction whatſoever in the country where 
he reſides, even at the hazard of allowing 
him for @ ſbart time to do wrong, Nor is it 
of conſequence to confider whether this wrong 
be againſt the municipal and poſitive laws of 
the State, (as the crime of coining,) or againſt 
the general law of nature and nations, (as 
0 
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murder): (e) I fay for @ ſhort time, becauſe, 


as it is allowed that a Miniſter who has really 
| offended the laws, may be ſent home by 
force, and his puniſhment even demanded, 
it is not probable that a violent man who had 


once offended, would ever be allowed to re- 
peat the offence. And thus even in the event 
of a crime, this is one of thoſe caſes, in which 


the intereſt of the world is more benefited by 
its exemption from puniſhment, than it is 


hurt by ſuffering the law to be broken with 
impunity. It is ſuffering an evil, but it is 


| ſuffering it it wa the ſake of a n good. () 


That this | is ; the Law of Ms as s founded 


upon reaſon, is the opinion of Grotius, who 
| ſeems to have been the firſt who ſtarted 
* with Am: ; of Wicquefort ; (e) of 


Zaueb; 


* 


(e) Unde ſequitur; quod 1 non modo in mere e civilibus, | 
ut aliqui volunt, ſed ne quidem in his que ſunt juris 


| nature es Gentium delictis, penz ſint ſub * Huber. 
De J. Civ. 3. 14, 19. | 
(4) Adde quod ſecuritas Legatorum, utilitati que ex 
pena eſt preponderat. Grot, D. J. B. et P. 2. 18. 4, 5, 


(e) De PAmbaſſad. paſſim, Wiequefort compoſed his 
work expreſsly to prove the point, ſmarting under the 


_ puniſn- 
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Touch; :(f ) 'of Huber; (g) of Bynkerſhoek ; 1 
and öf Vuttel; (i) names which ſtand higheſt 


among the juriſts of tlie world. It was, how 


ever, warmly conteſted in Europe, and for a 
long time divided the Civilians, who, as we 
ſhall have occaſion. to Point out in another 
Chapter, had not yet fallen upon the true 


method of coming at the Law of Nations. 


In truth they had not yet ſhaken” off: the 
trammels' of the Roman law, and numberleſs 
diſnculties were th erefore ſtarted from the 
Del, concerning the word Legatus, the 
only one known in Latin for Ambaſſador. 
For they did not recollect immediately, that 
it admitted of two interpretations, namely, 
an Ambaſſador from one independent State 
to another; and a Deputy from a dependant | 
province to the Court of Rome; and hence 
the ſource of much of the conteſt concerning 
this opinion. By l e this 


8838 which being Miniſter of Lunenburg at the 
Hague, he had received from the States, in whoſe ſervice 
he alſo Was, and whoſe ſecrets he had betrayed. | 


« 72 Solutio Quæſt. De Leg. del. Jud. comp. 
(g) De Jur. Civ. 3. 12. | | 35 
(b): De Foro Legatorum. c. 17, 18, 19. 


error 
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error was diſcovered, the practice of nations 


was appealed to, the {OY n 
8 came: to ail it as found, ps 


a 3 Pe” og as it is to be 
| found i in the caſes upon the records of Europe, 

we now proceed to. enquire, Theſe, as it 
may be imagined upon almoſt any point 
where ſo much is left to diſcretion, and where 


a common court of judicature 1s wholly Ii 


known, will naturally vary, or at leaſt be capable 
of different i interpretations, | More particularly, 
as we have ſeen what were the opinions of the 
_ Engliſh Civilians in the middle of the ſixteenth 
century, it may be ſuppoſed that the earlier 


caſes will, militate againſt the doctrine juſt _ 


| recited. It happens however, not only that 
the proceedings upon the point, have been 
uniform ſince the time of Grotius, but I have 
not been able to find any caſe full enough. 
in its circumſtances, to. be of ſufficient autho- 
rity, in which an offending Ambaſſador has 
been regularly tried by the Jaws of the land. 
a e who made this enquiry with 


« 7) De Leids ſummarum Poteſtatum varie noſtro tem- 
pore diſceptatum et obſervatum. Prævaluit tandem ſententia 
Grotii. Hub, Prælect. ap. Bynk, De For. Leg. 
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great induſtry at the beginning of this cen, 
tury, could only diſcover four inſtances in 
which Ambaſſadors had ever been brought 


to puniſhment at all ; and of theſe four, three 


were attended 2 additional circumſtances, 
which took them out of the caſe. The 
fourth ſtands alone, nor from his manner 
of relating it, can we arrive at any of the 


facts; he obſerving ſimply, In Luſitania 
Legatus quod adulterium comifiſſet, ultimo 


10 ſupplicio affectus. (“) We are therefore | 
left in the dark, whether his death was the 


conſequence of open violence, or fair trial. 
Many Ambaſſadors indeed have been threat- 


ened, many chaſtiſed, many baniſhed, many 
have ſuffered violence; but every thing they 
have ſuffered has Vion more by way of pre- 

wention and ſelf defence, than regular puniſh- 
ment ; and none, that [ have found, . been 
brought to open anal, 
\ | 

13 che year 1584, not long after the opi- 
nions delivered in the Biſhop of Roſs's caſe, 
Mendoza, the Spaniſh Ambaſſador in England, 


having conſpired to introduce Wo troops, 


. 


00 De For, Leg. c. 7 
5 and 


> 
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and dethrone the Queen, (i) it was a matter 
of difficulty how he ſhould be puniſhed: Had 
the Council thought the opinions of Lewis 
Dale, and the other Civilians good law, they 
probably would have acted upon them; for 
here was a caſe, preciſely ſimilar to that on 
which they had been conſulted. They how- 
ever took the opinions of the celebrated A 
Bericus Gentilis, then in England, and of Hot- 
toman in France, who both aſſerted that an 
Ambaſſador, though a conſpirator, could not 
be put to death, but ſhould be referred to his 
principal for puniſhment; or, (according ta 
Hottoman) ſent away by force out of the 
country. (2) In conſequence of this Mendoza 
was ſimply ordered to depart the realm, and 

a Commiſſioner ſent to Spain to prefer a 


complaint againſt him, (0). 


Three years Aber ese chere was a con- 
ſpiracy not only to dethrone the Queen, but 
to put her to death. The circumſtances are 
theſe. L'Aubeſpine, the French Ambaſſador, 

being wholly devoted to, the Queen of Scots, 


tory Cant 29k (n) Zouch Solut, c. Queſt. _ 
| _— | endea« 
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both by himſelf, and Seęretary, with William 
Staſford, a man about the Court. Stafford 


refuſed to be concerned in it himſelf, but 


recommended Moody, a noted ruffian, then 


in Newgate, to be the inſtrument. With this 


man conferences were held by Trappy and 


Cordalion, both of them Secretaries to L'Au- 


beſpine. It was propoſed to take off the 
Queen by poiſon, or to blow her up by firing 
twenty pounds weight of gunpowder under her 


bed. Neither method was approved by Trappy, 


«< who wiſhed for ſuch another reſolute fellow 


as had aſſaſſinated the Prince of Orange.” In 
| this ſtate of the affair, Stafford revealed the 
plot. Trappy.was arreſted, and both he and 


Stafford confeſſed the Whole before the Coun- 
cil. The Ambaſſador was ſent for, but ſaid 
„he would not hear any accuſation to the 


prejudice of the privileges of Ambaſſadors. 
When Stafford was brought in, however, he 


aſſented to his knowledge of the matter, but 


ſaid it was firſt propounded by him. Stafford, 


on the contrary, proteſted on his ſalvation 


| that the firſt he knew of it was from the 
Ambaſſador. Lord Burkigh then reproached . 


: 1 him 
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| kim with the deſign; yet never thought of 
trying him. All that we can find is, that he 
bad him beware how he committed Treaſon 

any more; that the Queen would not bx 
puniſhing a bad Ambaſſador, prejudice the 
good; and that he was not acquitted from the 


auilt of the offence, though he eſcaped the 


puniſhment. (p) In 160, the Comte de 
Rochpot, being. Ambaſſador from France to 

| Spain, his ſervants had a quarrel with ſome 
Spaniards at Valladolid, in which two of the 
latter were ſlain, of whom alſo one was a 
prieſt. The Magiſtrates ſeized the eriminalss 
with a view to try them, but upon Rochpot's 
complaint, and retiring from Spain, they 
were delivered into the hands of the Pope, at 
Rome, and finally releaſed. (q)—Hznzy IV: 
of France, having given a promiſe of mar- 
riage to Mademoiſelle D' Entragues, and after- 


wards marrying Mary de Medecis; the Spaniſh ö 


Ambaſſador De Zuniga, after the birth of the 
Dauphin, plotted with the father of the lady, 
and the Comte D' Auvergne, to carry her off 
to ! together with her ſon by HE NRY, 


(3) Camden ad an. 1 cg 


| A 7) Winwood's . * 342. . de Sully, 
2 7³ to. 


whom 
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whom they meant to | conſider as the real 


Dauphin. The plot was diſcovered + D'En- 


tragues and D' Auvergne were tried and im- 


priſoned ; but though the crime of the Am- 


baſſador was manifeſt, the King would not 


_ ſuffer him to be puniſhed. () — The Spaniards 


had before this, in time of full peace, plotted 
with Merargues, Syndic of Provence, for the 
ſurpriſe of the city of Mar/eilles. The affair 


was carried on by Merargues and Brunceau, 
Secretary of the Spaniſh Embaſſy, under 
whoſe garters a paper containing the particulars 


of the "treaſon was diſcovered. Merargues 


was tried and put to death, but the Spaniſh 
Ambaſſador demanded Bruneau as his Secre- 


tary, and under the protection of the Law 
of Nations; and the King, HENRY IV. a- 
ing conſulted the moſt able Furifts at Paris, de- 


livered him up with an order for him to 


depart the kingdom. (-In 1603 the Duc de 
Sully, then Marquis de Rofry, being Ambaſ- 
ſador at London, one of his retinue quarrelled 


at a brothel with ſome Engliſh, one of whom 


he killed. The . populace roſe, but were 
quieted by the Lord Mayor, who demanded 


5 Juſtice. James ee was not done by 


00 wMequet I. 302. "Dk. 
e 
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the Magiſtrate, but by Sully himſelf ; who 
aſſembled a council of Frenchmen, condemned 
the man to death, and not till then, delivered 
him to the civil power. James I. pardoned 
him, but no attempt was made to try him by 
the Engliſh law, and Sully delivered him up 
ſolely for execution. (z)—-In 1618, Alphonſo _ 
de la Cueva, Marquis de Bedmar, Ambaſſador 
of Spain, contrived the famous conſpiracy 
_ againſt Venice. It is needleſs to go into the 
particulars of that celebrated plot) Suffice it 
to ſay, that the town was to be ſet on fire, 
the citizens and nobles murdered, and the 
Government overturned. The facts were 
proved againſt Bedmar; arms and fireworks 
were found in his houſe, and letters concern- 
ing their application. But though the popu- 
lace endeavoured to deſtroy him, the ſenate 
protected him from violence, and contented 
themſelves with ſending him to Milan, and 
requeſting the King of Spain to recal him. (u) 
—In the reign of King TANG EL of TO . 


05 Mem. de Sull. 2. 191, 192. Another, and a very 
curious queſtion, aroſe out of this caſe; the French con- 
tending, that, although James might remit the execution of 
the man in England, yet, being a Frenchman, and judged by. 
his own tribunal, he could not grant him a pardon. 
(＋) St. Real. Conjur, des Eſp, Contr. Ven, 


the 
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the Spaniſh Ambaſſadors Inoyoſa and Dub 
5 endeavoured to breed a diſturbance in the 
country, by informing the King that the 
Duke of Buckingham meant to impriſon him 
by means of the Parliament, and to transfer 
the regal authority to the Prince of Wales. 
Both the Court and the Parliament deemed 
this a ſcandalous libel, but knew not how to 
proceed with the Ambaſſadors.-—Sir Robert 
Cotton, who was conſulted, wrote a tract 5 


called A Relation of the Proceedings againſt 


* Ambaſſadors who had miſcarried them- 
4 ſelves;” in which he aſſerts © that an Ambaſ- 
| fador, repreſenting the perſon of a Sovereign 
Prince, he is by the Law of Nations exempt 
from Regale Tryale; that all actions of one 
ſo qualified, are made the att of his Mafeer, 
until he diſavow them; and that the injuries 
of one abſolute Prince to another, is Factum 
Ho/tilitatis, not Treaſon; fo much doth public 
conveniency prevail againſt 'a/ particular miſ- 
chief? He then ſtates various examples of 
Ambaſſadors who have had violence put upon 
them by way of prevention, rather than puniſh- 
ment; none of them amounting even to a 
deſign to try them; and then recommends 
that ſome of the chief Secretaries ſhould wait 
upon the Ambaſſador of Spain, and by way 
Bs” 
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of advice, deſire him to keep his houſe, for | 
fear of the people; that the Prince of Wales 
and Duke of Buckingham ſhould complain of 
the calumny in Parliament; that 40th Houſes 
ſhould, in conſequence, wait upon the Am- 
baſſador, to requeſt to know the authors of 
it, in order to try them legally in Parliament; 
that if he refuſed, he ſhould then be confined 
to his houſe, and a formal complaint ſent 
_ againſt him to the King of Spain, requiring 
fuch juſtice to be done upon him, as by the leagues 
© of amity and the Law of Nations: is uſual : If 
the King refuſed, it would then be Tran- 
e ſactio Criminis upon himſelf, and an abſo- 
* lution of all amity, amounting to no leſs 
„ than war denounced.” (w) This was the 
opinion of the Engliſh Court, complaint wag - 
made to the King of Spain, and the Ambaſ- 
ſador allowed to depart, but without the uſual 
preſents. (*) —In 1657, a domeſtic of Mon- 
fieur de Thou, Ambaſſador of France at the 
Hague, endeavouring to commit violence upon 
a woman in the ſtreets, he was detected by 
the patrol and carried to the guard houſe, in 
n 70 be delivered fo the civil tribunal. He 


aw Cotton's Remains. ? 77 (x) Wicquef. 1. 20 
Not. II. Was 
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Was, however; demanded - by De T, "ak of | 
the Deputies of Holland, 'as a privileged perſon, 
and reſtored by the municipal power to re- 
ceive juſtice from the hands of his Maſter. () 


In 1666, a hunting party being made by 


the Court at Vienna, a gentleman in the ſuite 
of the Spaniſh Ambaſſador, endeavoured to 
preſs into a place reſerved for the nobility, 


and was ſtopped by the Count de Keven- 


| huller, who being treated with impertinence, 
gave him ſeveral ſtrokes with a cane. The 
affront produced a ſerious affray ſome days 
afterwards, the Ambaſſador's train in revenge 
ſetting upon the Count in his coach, firing 
into it with piſtols, and piercing it with 
words, by which the coachman was wounded, 
and the Count ſcarce able to fave himſelf. | 

The guard arriving, the Spaniards retreated to 
dme Hotel de Ville, where they defended them- 

ſelves till two were diſabled, and then yielded. 
The Ambaſſador flew to ſupport his domeſtics, 
and endeavoured to force the Hotel de Ville 
where they were impriſoned, but failing, went 
to Court to demand reparation, which he did 

in ſuch inſulting terms, that he was himſelf 


(3) Aitzem. L. 27 ap. Bynkerſh. DeF or Leg. c. 20. 
9 put 
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| put into confinement. In the end, inſtead 
of the puniſhment of- the Spaniards, wes | 
| had been guilty of the! greateſt outrage, -.. 
compromiſe was made. The eee 
made excuſes for his own: paſſion towards the 
Emperor, for which he and his domeſtics 
were releaſed, arid the Count de Kevenhuller 
declared upon his honour” that he did not 
know that the perſon whom he originally ſtruc 
had belonged to the Embaſſy. (2) In 1654, 
M. De Baſs, Miniſter from France to Cromævell, i 
was accuſed of a conſpiracy againſt his life. 
The Council endeavoured to make him un- 
dergo examination, but he refuſed, ſaying, 
„ that although he would communicate with, 
Cromwell perſonally, and prove to him 
< that he was not privy to the deſign; ; yet he 
< 2oonld not ſubmit w interrogatories before a 
Judge; for being a public Minifter, be would 
de by ſo doing offend againſt the dignity of his 
* Maſter, t0'wwhom alone he'was accountable for 
« is a&ions.” The Council retired to con- 
ſult what was to be done with him, and he 
perſiſting in his refuſal to. anſwer, they con- 
oY themſelves with ordering him. to FOE 


Wo Mem. Touch. les. Ambaſl. 237. ; 
” Mm 2 Ws 5 the 
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the country in four and twenty hours. (2 
In the reign. of CHARLES II. the Spaniſh 
Ambaſſador, enraged at the approaching 
match with Portugal, - endeavoured to raiſe a 
_ fedition/ in the army, and the people, by 
ſeattering inflammatory papers among them; 
at which the King was ſo incenſed, that he 
ordered him to depart the realm, : told him 
chat he would ſend a complaint to his Maſter, 
from *vhom he, would expect that juſtice. ſhould 
le done him. () Even the Turks have ſome- 
times acknowledged the doctrine we are dif- 
cuſſing. -I 1646, the Ambaſſador of Eng- 
land at Conftantinople, was ſummoned by the 
merchants before the Divan to anſwer ſome 
complaints. The Ambaſſador repreſenting 
his privilege, the Grand Vizir ſaid, © he was 
t aàmare that it was a thing unheard of to ſum- 
non an Ambaſſador before the Divan, which 
«would deſtroy the rights of Ambaſſadors, and 
the Law of Nations.” It is true, he was 
afterwards arreſted and ſent home, but that 
being ſolely owing to the revolution in Eng- 
land, and the arrival of a new Miniſter has 
nothing to do with the point. (e) 


(a) Thurloe's State Pap. 2. 351, 437. Wicquef. bx, 396, 
. (5) Lord Clarendon's Life, 90. ( Wicquef. I. 39% | 
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And thus we have quoted a variety of 


. a which are in point to prove the 
principles we have adopted. They contain A 
number of p9g/trve, and ſome of them ve 


ſerious breaches of the law of the country 


where the Ambaſſadors have reſided, yet ſhew 
the fulleſt exemption from the power of the 
civil tribunals. Some authors, indeed, have 
allowed that they are exempt from anſwering 
for breaches of the municipal law, which they 
call * Malum prohibitum;” but infiſt that no- 
thing can prevent them from being reſponſible 
for crimes againſt the law of nations, which 


are mala per fe. Thus, ſays Lord Coke, | 


* If a foreign Ambaſſador, being prorex, 


« committeth here, any crime, which is contra | 


+ jus gentium, as treaſon, felony, adultery, or 


* any other crime, which is againſt the Law 
*. of Nations, he Igſeth the privilege and dignity 


« of an Ambaſſador, as unworthy of ſo high a" 


% place; and may be puniſhes here, as any | 


« other private alien, and not to be remanded 


« 70 his Sovereigne but of courteſie. | And ſo of 


<« contracts, that be good," jure gentium ; he 
e muſt anſwer here. But if any thing be na- 
lum probibitum, by an act of Parliament, pri- 
« vate law, or cuſtom of this Realm, ve 
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jg not malum i in ſe, jure gentium, nor er 
% jur gentium; an Ambaſſador reſiding here 
* _ not be boune of 1 of them.“ da 50 
"This « opinion, vol Coke, 1 ee and rea- 
ſoned upon as clear law, many years after- 
wards, when more accurate doctrines had 
been broached, by Molloy, treating of the Law: 


of Nations; (e) and by Compns treating of the 


Law of England, who gives it full place in his 
digeſt. (/) With ſubmiſſion, however, to 
my Lord Coke, it appears to me that he has not 
in theſe ſentiments taken a very clear view of 
the ſubject. Treaſon, at leaſt, which is a 
_ pofitive crime againſt the Municipal Conſtitu- 
tions of a State, and modified by the law of 
the land, cannot well be called a crime againſt 
the Law of Nations. And hence the opinion 
of Hale, as far as treaſon by the law of Eng- 
land is concerned, is in direct oppoſition to that 
of Coꝶe and Comyns; he contending, that if 
an Ambaſſador even ſtab or poiſon the King, 
and death does not enſue (than which nothing 
can be ore Prot of ns, 15 it 1 the 


(00 4th Inftit. 153 (e De Jur. Marit 139. 
i ) Campus Dig. Art. Ambaſſ. 


| cafe 
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| Kaſe of a ſubje@) though he agrees he may be 
- puniſhed, yet it ſhall be only as an enemy, 


not as a ſubject. (g) Hale, indeed, affirms 
with them, that by the law of England, he 


may be tried for other crimes, which are alſo 
_ againſt the Law of Nations, ſuch as murder; 
and that opinion we ſhall preſently have occa- 


ſion to examine. In the mean time we ob- 


ſerve, that the authorities of the Civilians 
quoted, whether they relate to the law of 
England, or of other countries, go to the moſt 
complete and general exemption, let what will 


be the' crime committed ; and the caſes cited 


to ſupport thoſe authorities, contain ſtrong in- 


There is, however, one caſe on the records 
of Europe, which ſeems to militate againſt 
the doctrine in queſtion, and which we 
ſhould be unjuſt to our ſubje& if we did not 
examine. It is that of Don e Sa, 


brother to the Portugueſe Ambaſſador in Eng- 


land, in the time of Cromwell, who was in- 
dicted, tried, found guilty, and exec for 
an atrocious murder. — 


(K). Hales pl. of the Ce. I. EO 
M m4 
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ſtances of treaſon, felony, and even murder itſelf, 
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Of this caſe I ſhall firſt relate the facts, and 
- afterwards the opinions upon it which many 
lawyers and Civilians have entertained. On 
the firſtof November, 1653, Sa, and two others 
of the Embaſſy, talking of ſome matters in the 
new Exchange, were ſet right as to a fact 
by one Colonel Gerhard. One of them gave 
him the lye, and a ſcuffle enſued, in which 
Gerhard was ſeverely wounded, ey would have 
been killed, had it not been for another gen- 
tleman, who drew in his defence. The Potu- 
 gueſereſolved upon revenge, and a more atro- 
cious or deliherate ſcheme could not be deviſed. 
They came on the next night, to the number 
of fifty, to the new Exchange, armed with 
ſwords, piſtols, and coats of mail and at- 
tended by two or three coaches with ammuni- 
tion, conſiſting of hand grenadoes, bottles, and 
little barrels of powder, and bullets. Their 
ſcheme ſeems to have been, to have murdered 
Every one promiſcuouſly ; ; being. ſaid to have 
put every one to flight, and to have pif-. 
tolled, cut, and wounded many! In this 
ſituation, a Mr. Greenaway coming to. 
' ſee what was the matter, they ſhot him 
through the head, and wounded Colonel 


Mayo, * Meſſrs. Howard and Carter, who. 
; Whos © 
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were paſſing by. It was not till this time 
that the horſe-guards came and took ſeveral of 
them to priſon, the reſt retiring home fring 
at the guards. The Ambaſſador was afterwards 
required to deliver up others of the delinquents; 
which he complied with, and his brother was 
among them. He interceded for his brother, 
but Cromwell reſolved, if he could, to try him 
by the Law of the Land, (5) He, therefore, 
conſulted the moſt eminent of the profeſſors 
of the civil law, to ſettle how ſuch a barba- 
rous murder might be puniſhed. But theſe, 
diſagreeing among themſelves, he left the de- 
ciſion of the affair to a court of delegates, 
conſiſting of the Chief Juſtice, and two other 
Judges, three Noblemen, and three Doctors 
of the Civil Law. Before theſe, Sa was ex- 
amined. At firſt he was ſuppoſed to be a col- 
league in the Embaſſy, and he vaunted him- 
ſelf that he was the King's Ambaſſador, © and 
fubjedt to the juriſaittion of no one elſe.” He was 
made, however, to produce his. credentials, 
by which, all that could be proved was, that 
the King intended in a little time to recal his 
prother, and to give him a commiſſion to ma- 
(% This account is taken from Lord Somers 9 
Ye 6 55. et inf, 
nage 
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nage his affairs in England. This being 
judged inſufficient to prove him an Ambaſ- 
ſador, he was, without any farther regard to 
the privilege of that character, ordered, as 
well as all the reſt, to Noth to the _ 
ment. e 


8 Such is the accurate ſtatement of the affair 
till it came to a Jury, as it appears from tho 
account of Zouch, a Civilian of eminence, 

and himſelf a delegate in the cauſe z (i) and 
J have been thus particular in theſe prelimi- 

nary ſteps of it, in order the better to aſcer- 
' tain what was the real opinion of the Engliſh 
lawyers upon the main point in queſtion. 
For I think it is evident, from this account of 
the matter, (and one of more authority can 
hardly be met with), that had Sa been actu- 
ally Ambaſſader, inſtead of forming part of 
the ſuite, the proceedings againſt him would 
have been the ſame with thoſe in the caſes 
cited above. All, therefore, that can fairly 
be drawn from this precedent, as to the decin 


9) 41 * Vide Zauch, Salut. Queſtionis, de Legs adling 
Jud. Compet. in præf. Sa was tried by a Jury under a 
Commiſſion of Oyer and 'Terminer, Hale Pl. of the 


Cr. 1. 99. ” 
3 ion 


4 
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en Fw the then ext Ning law of England 3 is, that 


the ſuite of an Ambaſſador, if they committed 


6 murder, were liable to be tried for it by the 


* 


LY 


Courts of the Country. Zouch aſſerts expreſsly, 
that his own opinion upon the main queſtion, 


founded upon Grotins, and the be/t authors 
agreed with them as to the exemption of 
Ambaſſadors themſelves; and it ſhould ap- 


pear, from his Solutio Queſtionis, that if 82 
could have proved that he was an actual 
Ambaſſador, his plea before the delegates 


would have been allowed. In the courſe of 


Tus work alſo, he examines the Biſhop of 


Roſs's caſe, and the opinions of the Engliſh 


Civilians upon it, ſo often cited, and blames 


| thoſe opinions in the moſt unequivocal terms. 


It is true, it ought to be obſerved, that he 
differs from Grotius in his opinion, on the im- 


munity of the ite, but as that point is not 


now before us, I ſhall not, by endeavouring 


to ſettle it, interrupt the courſe of the preſent 
reaſoning, 


An attention to the particulars of this nice 
caſe, as thus recorded, will probably lead us 
to review the opinions upon it, entertained by 
mu. of the very firſt aner in the law of 
a England, 
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England, with conſiderable caution; though le 
is not but with extreme diffidence that we 
venture at any thing like an examination of 
the ſentiments of Hale and Foſter. Never- 
thelefs, ſupported as we are by fuch a number 
of clear caſes demonſtrative of the Law of 
Nations on the other fide ; and more parti- 
eularly by this account of the circumſtances 
of Sabs caſe, the only one on which Hale has 
relied ; we cannot help ſuſpending our judge 
ment, notwithſtanding the opinions of thoſe 
great men. Lord Hale, in that part of his 
work which treats of the proceedings autho- 
rired by the law of England againſt Ambaſ- - 
ſadors, reſts the whole upon caſes. - Upon 
theſe caſes it is, that he relies for authority in 
ſaying that an Ambaſſador committing treaſon, 
can only be treated as an enemy, and not 
tried as a ſubject. Upon this one caſe (of SA) 
alſo it is, that he founds his poſition, That 
& if the Ambaſſador, or his aſſociates, com- 
„ mit any other capital offence, as rape, 
« murder, or theft, they may be proceeded 
againſt by mdifment in the ordinary courſe 
« of juſtice, as other aliens committing like 
offences. (C) 


(%) Pleas of the Crown. 1. 9999 


5 
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But if we are right in what we have ſhewn to 


be the true extent of the precedent of Sa; 


though it may apply to the aſſociates of an 


| 


Ambaſſador, it cannot apply to the Ambaſſador 


himſelf. For authority to,try him for rape, 


or WP Hale 1 no caſe at all. 


Foster, is in one ſenſe; Eben not ſo Py in 
zuöcher goes farther than Hale, in the deduc- 
tion of his opinion. He goes not ſo far, in- 
aſmuch as he does not quote a particular caſe 
as the ground” of an opinion, which it wilt 
not warrant in all its extent. He goes farther, 
in reſting his ſentiments upon general teaſon- 
ing, drawn from the abſtract ſubject, which 


"never can be preciſe or fixed enough, if deſ- 


titute of caſes, to ſay what is and what is not 
the municipal law. © But for murder,” ſays 
he, and other offences of great enormity, 
« which are againſt the light of nature, and 
« the fundamental laws of all ſociety, the 
<«. perſons mentioned in this ſection, are 
4 certainly liable to anſwer in the ordinary 
_ © courſe of Juſtice, an other perſons offending 
4 in the like manner are. For though they may 
be thought not to owe allegiance to the 
0 © Sovereign, and ſo to be incapable of com- 
TE 5 « mitting 
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« mitting 4<1g4-treaſon, yet they are to be corid 

« ſidered us members of ſocjety; and conſe- 
« quently bound by thit eternal univerſal 


e law, by which all civil ſocieties ate united 
and kept together.“ (ö | | 


This reaſoning, if conſidered merely in the 
_ abſtract, and applied to a ſubject which was, 
Res [ntegra, is excellent, As applied to au- 
nicipal conſtitutions, or even to the Law of 
| Nations, as far as cuſtom is concerned, it can 
prove nothing. For though no one can deny 
its ſoundneſs as a general rule, yet he ſhews no 
_ cauſe, why exceptions may not be made to it, 
even for the purpoſe, namely, the beneſit 
of ſociety, which is the very foundation of 
its ſoundneſs, That there may be caſes, in 


which perſons offending againſt the light of 


nature, may, and ought to be ſuffered to be 
exempt from trial, we have already endea- 
youred to ſhew in treating of the inviolability 
of Sovereigus; but this reaſoning would ap- 
ply equally well, if it was ſuppoſed to be 
univerſal, againſt the immunity of Sovereigns 
themſelves ; © for they alſo are members of 

ſociety, and conſequently bound by that eter- — 


(!) Foſter's Crown Law, 188. 


nat 
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nal univerſal law by which all civil ſocieties | 


are united and kept together.” If therefore it 
be ſaid, without any ſtatute quoted, or any 


caſe recited, that an Ambaſſador may be tried 


in this country for murder, ſolely becauſe it 
is a crime againſt the J of nature, and the 


law of the land puniſhes murder in other 


foreigners ; with equal truth it ought to he 


| ſaid; that the Sovereign may be tried for 


murder, which he cannot be. From any 
thing therefore, which Fe/er has laid down 
concerning this point, there is nothing in it 
which appears ſo univerſally binding, as to 
preclude all exception; and that the caſe of an 
Ambaſſador committing murder was not an 
exception, ſhould have been proved by caſes, 


which Poſter has not endeavoured to ſhew. 
Whereas, there are againſt him both reaſon 


and caſes, which we have ſhewn, and we 
may perhaps therefore be not far wrong 
in conſidering theſe tenets, 7 be not ſuf- 
 ficiently made out as forming be of the law 
of PRO: (m) 


The | 


i Blackſtone, mentioning this doctrine of Pater, 
obſerves that formerly it was upheld both by our 
common lawyers and civilians. He, however, quotes 


on 7 | 
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© The great difficulty ſeems to be, in being 
able to reconcile how it can be poſſible for a 
man, guilty of ſo atrocious a crime as Murder; 
to be exempt from trial. This, however, is not 
actually the queſtion, It is, ſimply, why he 
ſhould be exempt from trial the country where 
Die commits the murder, For it is ſo far from 
being pretended that he ſhould be ſecure from 
- puniſhment, that it is inſiſted he ſhould be 
ſent home to be tried by his own laws; and 
in caſes of crimes really againſt the light of 
nature, they would naturally provide for his 
trial, as well as thoſe of the country where 
he committed the crime, Probably it may be 
\ urged, that his own maſter could have no 
cognizance of the affair, the murder having 
been committed out of bis juriſaliction. In an- 
ſwer to this we may obſerve, firſt, that this 
will = pom 1 5 the particular conſtitution of 


| is common bays eee Rolle, Coke and F ow 
The only civilians were probably the five mentioned by 
Camden in the caſe of the Biſhop of Ry, whoſe autho- 
rity as we have ſeen was impugned by Zouch in the next 
century. At any rate, Blackſtone conſiders it as Ol Law, 
and concludes that whatever may formerly have been the 


practice, this country, as well as the reſt of Europe, ſeem, 


for a century paſt, to have purſued the opinion . bent 
Comment. 1. 253, 254. 5 | ” 
4 . „„ bis | 


= 
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his own country ; ſecorfdly, that the Sovereign 
 baving juriſdiftion in the country where the 
_ crime was perpetrated, waves his right to try 
| him, in favour of his own Sovereign, and 


even demands that trial as a matter of juſtice; 


thirdly, that whatever may be the conſtitution 
of his own country, with reſpect to its juriſ- 
diction over common ſubjects abroad, yet 
Ambaſſadors never loſe their ſuhjection to 
their own courts of juſtice at home, during 
their temporary abſence; the whole of our 
reaſoning being founded on this very circum 
Nance, that they are allowed to be conſidered 


_ as /till enjoying the protection of their own 


community, though dwelling within the 
boſom of another. And hence the children 
of an Ambaſſador, born during the embaſly 
abroad, are allowed all the ſame rights which 
birth place could give them at home; and an 
Ambaſſador hhnſelf is ſuppoſed to enter upon 
all advantages that may have occurred to him 


while abſent, without the intervention of the 
right of poſtliminium. It is therefore, by no 


means the intention of the law of nations, to 


_ confer a perfect indemnity upon an Ambaſſa- 
dor committing a crime which is malumꝓer ſe ; 
but only to exempt him, pro tempore, from trial. 
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And thus we have endeavoured to mine 


this difficult ſubject, and to ſettle in particu - | 


lar, all the various interpretations which the 
' caſe of Don Pantaleon Sa, is fairly capable of 

' receiving. The reſult is, that however it 
may militate againſt the exemption from trial 


in the ſite; yet it proves nothing, either one 


way or the other, if fairly attended to, with 
_—_— to the Ambaſſador himſelf. 


f of all the other caſes in which vilerit 


7 | hands have been laid upon an Ambaſſador, 


(and there are many of them ſcattered up and 


down the various hiſtories,) not one amounts 


to a regular trial; but they are either the con- 
ſequence of ſheer, undeſerved violence, or 
puniſhments via hoſti/itatis, for attempts againſt 
the ſafety of the State. * 


Much of what has been ſaid, will diſcover 
the true way, in which the reaſon and cuſtom 
of our anceſtors have thought it right to pro- 
ceed againſt offending Ambaſſadors ; but as 
there may really be caſes, in which there is 

not actually time to prevent che exploſion | of | 


( 1) Vide Bynkerſh, De F or. Leg. c. 18, ad. | init. 
4 ” miſchief | 
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miſchief that may have been contrived, unleſs 
the Government offended, takes upon itſelf to 


act, it has always been held lawful, or rather 
the neceſſity of the times has excuſed it in 


thoſe caſes, to interfere in a violent and 
forcible manner. Thus, in ſome caſes, Am- 


baſſadors have been confined to their houſes ; - 
or beſet with guards; or forcibly ſent away; 


and, where the neceſſity is very urgent, they 
may even be put to death. But this has al- 
ways been by way of /e/f defence, not of trial 
or puniſhment; it has been, as it were, in 
open war, and as a declared enemy, autho- 


riſed as ſuch by the aggreſſion of the Ambaſ- 


ſador; never as a power claiming a regular 
jurlſdiction to bring him to trial. (o) It is 
exactly the ſame i ſort of caſe which we before 


contemplated, when we ſuppoſed an heredi- 
tary Sovereign, (who was therefore for ever 


inviolable as to law, under every crime he 


might commit, ) to become a monſter, and 


pes POR all the rights of the ſubjec'1 in 


(0) Sane necidi poterit, non per modum pænæ, ſed per 
- modum naturalis defenſionis. Grot. D. J. B. et P. 2. 18. 
4. 7. So alſo, Huber, De Jur. Civ. 3. 12. 32, 33. Quin 
etiam, ſi ipſo facto vim inferant, vi illis 2 et ſi 
aan, jure cœſi intelliguntur. f 
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0 caſe we held it allowable, W allows * 


able ſolely by the law of force, not of the 
conſtitution, ) for the ſubject to deſtroy the 
. tyrant- if he could, without pretending to 
ſeize or to judge him, by any juridical procgſt. 
It may, indeed, be compared to the caſe of 
a private man, who, in a well regulated eoun- 
try, being ſet upon by a thief or a murderer, 
it is allowable for him to reſiſt, and even 
to kill him; but if he overpower him, he 
never can bring him to trial before himſelf, 
but muſt deliver him to the tribunals of the 
entry: 


of theſe various manners of ano - 
there are many examples, ſome of which may 
be found in the caſes already cited to prove 
the exemption: from the municipal juriſdic- | 

tion, and moſt of them are ſet forth at large 
in the writers we have ſo often cited. I ſhall 

therefore but mention one other, of modern 
date, and which happened in our own country. 
On the 29th of January, 1717, the Govern- 
ment of England having certain information 
of a conſpiracy to invade the country and de- 
throne the King, contrived by Gyllenburg, the 
tans of Sweden, at that time at peace 
8 with 
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With Great Britain; they ordered the arreſt of 
| that miniſter, which was accordingly effected. 
General Wade and Colonel Blakeney to whom 
the charge was entruſted, found him making 
up diſpatches, which they told him they had 
drders to ſeize ; and they even inſiſted upon 
ſearching his cabinet, which, upon the re- 
fuſal of his Lady to deliver the keys, they 
actually broke open. Gyllenburg complained 
of theſe proceedings, as a direct breach of the 
Law of Nations, and ſome of the Foreign 
| Miniſters at the Court of London expreſſed + 
themſelves to the ſame effect; upon which +0 
the Secretaries of State, Methaen and Stanhope, i 
wrote circular letters to them, to aſſign rea- 
ſons for the arreſt, which ſatisfied them all 
except Montleone, the Spaniſh Ambaſſador, + 
who in his anſwer obſerved, that he was ſorry * ,-if 
no other way could be fallen upon for preſery=. - 
ing the peace of the kingdom, than that of - | 
the arreſt of a public Miniſter, and the 72 
| ſeizure” of his papers, which are the repoſi- 
tories of his ſecrets, two facts which ſeemed  '' 
© ſenſibly to wound the Law of Nations. 00 3 6b 


gf” 5 Tindsl. Contin. of Rap. The AGE no a 
' Gyllenburg are quoted by 9 to prove his A 
| Ye OO c. 18. R | 
; Sy -._- . ww. 
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The obſervation, howevery anſwers iſelf\ 
fince the confeſſion that there was no other 
way, proves that this extremity was the ſimple 
conſequence of thoſe univerſal laws, which 
ever will and muſt overcome all rem . 
mean logitimats EIT _ mw erect 


Gren ſelf defence, We a very grand 
queſtion ariſes, namely, what ſhall conſtitute. 
that fort of neceſſity which may authoriſe us 
to put a public Miniſter to death? Or, more 
particularly, how far in' puniſhment we 
, may proceed, according to the given eireum- 
' ſtances of the caſe? This queſtion has formerly 
called forth on ſerious diſeuſhons from the 
Juriſts, and ſome have gone ſo far as to ſay 
that an Ambaſſado 2" be put to death, be- 
cauſe while alive, even though baniſhed, it 
may be impoſſible to cruſh a conſpiracy which 
he may have left behind him, () I confeſs, 
however, that I think it not only difficult to 
treat of this ſuppoſed caſe; but that all diſ- 
cuſſion whatſoever about a matter ſo vague, 
18 dangerous and chimerical, It is to deſtroy * 
the whole fabric concerning the immunity 


(#) Barheyrac, Not. l. ad Bynk. For, Leg, © 24, 
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of Ambaſſadors which has been ralſed 3 for 


| = although that immunity is aſſerted in the moſt 


general terms, and in all caſes except that of 
neceſſity, (which can never be foreſeen |) yet 


be laid down before hand, in which the im- 
munity ſhall not have place, Ever to ſay be- 
fore hand, what ſhall conſtitute the exact par- 
ticulars of a caſe of neceſſity, is almoſt impoſe 
ſible ; ſuch particulars are omitted out of every 
code of law, from the very impoſſibility of 
forſeeing them; for could they be foreſeen, 
they would no longer form the caſe of neceſ- 
ſity, but be provided againſt by the law, On 
the ſubject before us, there might be fur- 
niſhed a long liſt of varying opinions, One 


huolde, that an Ambaſſador is to be puniſhed 


for crimes actually committed, but not for thoſe 
which are merely prejected. Another, that 
although he la privileged, yet if he commit 
guilt, his privilege may be taken from him, 
and he may then be puniſhed, A ſophiſm 


which needs no comment, A third, that he 


is inviolable for crimes which ate merely im- 
moral, but not for crimes againſt. the ſtate ; 
that in the one caſe he muſt be ſent þack to 
his maſter, in the other retained for puniſh» 

Nn4 '. ._ " ment; 


we here ſee a ſet of predicaments, attempted to 
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ment, provided there ir reaſon to expect Bas 
his maſter will not inſfict it. A fourth, that he 
may be puniſhed, provided there is no great ne- 
. Cceſfity to cultivate the frienaſbip of his' Sove- 
- reign. (r) All this, it is obvious, is too vague 
to come under any thing like one certain rule 
or meaſure, and it would be vain to conſider. 
it as any part of law. Much better therefore. 


will it be to content ourſelves with the 


opinion of Van Bynkerſhoek upon the ſubject, 
that the only eaſe in which we may fairly ill 
an Ambaſſador is when we really cannot ſave 
ourſelves without it—a caſe which he farther 
illuſtrates by ſuppoſing this Miniſter himſelf 
to be armed againſt * . to die in auen 
ee . ve 1 

8⁰ . hen foe the inviolability of Ama 
baſſadors themſelves. The exemption of their 
furte, is a queſtion not ſo generally decided. 
It is, however, to be found fully laid down, 
| in Grotius who upholds it in expreſs terms; ; mo 


(r) Vide Bynkerſh, De For. Leg. 6 24. 


(5) Set fere ſemper res alter ſalya eſſe 9 fi non 
manu agat I" et tumultuaria cæde ſuccumbat. De. F ah 


2 
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Is followed by Wicquefort, (u) Huber, (v) 
Buynterſdoet, (w) and Vattel, (x) and is ſup- 
ported by numerous caſes. Of thoſe that have 
been already cited, the caſes of the domeſtics 

of Rochpot, of Sully, of De Thou, and of the 
Spaniſh Ambaſſador at Vienna, are exactly in 
| Point; and hence therefore, when at the Con- 
greſs at Nimeguen, in the laſt century, the aſ- 
ſemblage of ſo many privileged perſons as 
compoſed the trains of the Ambaſſadors 
might have been detrimental to the peace of 
the city, it was agreed by the Ambaſſadors 
themſelves, that they ſhould wave their right 
to protect their ſervants, and the magiſtracy of 
the town was allowed, by capſent, to do juſtice 
among them. ()) At the ſame time the law 
of England ſeems to have made an exception 
to it, in criminal matters, in the caſe of Sa, 
and the opinions of Hale; and I find one 
other ſtrong exception to it, in a remarkable 
| tranſaction i in Spain, in the ſixteenth century. 


A indo at Madrid in the time of Phi- 
| lip II. having eleaped fem Juſtice, tag; re- 


4 


Ch De Ambaſs. 4 
( v) De Jur. Civ. 3. 12. 28. (w) De For. Leg. c. 20. 
We L. 4. S. 120. (3) Temple's Mem, 1672. 1079: 


fuge 
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fuge in the houſe of the Venetian Ambaſſu - 
dor, and was purſued by an officer, who waf 
told from « window by the Ambaſſador him- 
ſelf to enter the houſe, but who was imme» 
diately ſet upon, ill-treated and driven away 
by the gentlemen and ſervants of the embaſſy, 
The | Officer - complained to the Preſident of 
Caſtile, who took information of the whole 
affair, and ordered the Provoſts to ſend. and 
ſeize the delinquents, Hearing that they were 
to be reſiſted, the Provoſts, inſtead of ſending, 
went themſelves, and upon entering, found 
the Ambaſſador armed with ſword and buek- 
ler, and the whole ſuite prepared to oppoſe. 
them. They nevertheleſs without violence, 
contrived to amuſe the perſon of the Ambaſ- 
ſador, while their officers ſeized ſeveral delin- 
quents, among whom was Badears one of his 
relations. Theſe were tried by the tribunals 
of the country. Badoaro was condemned ta 
be beheaded ; ſeveral valets to be hanged ; 
and others to be flogged ; and the king wrote. 
to the Republic of Venice, and to all other 
Chriſtian Powers, agquainting them that his 
will and deſire was, that when his Ambaſſadors 

committed any crimes unworthy of their ation, 
| ay OT be ſtripped of their privileges an ? 
" 


| 
/ 
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ſudged by the laws of the ee where they 
"_ „ 
* 


This Py is as firong as it is poſſible to be 
againſt the poſitions in queſtion, It is tobe 
found in Anthony Vera's Parfait Ambaſſadeur, » 
and Wicquefort endeavours to ſhake its autho- 
rity by ſaying he never met with it in any 
other hiſtory, , It is, however, alſo to be 
found in Wotton's account of Chriſtendom, (a) 
and the Legatus of Frederick Marſ/laer, (6) 
De Callieres ſeems content in thinking that 
Juſtice was done, and yet the dignity of an 
Ambaſſador preſerved, (c) But according to 
all the foregoing reaſoning, whatever may 
have become of the Ambaſſador himſelf, it 
muſt be confeſſed that the whole law con- 
cerning the inviolability of Embaſſies as we 
have reviewed it, was abſolutely deſtroyed, 
All then that we can fairly ſay upon this, and 
the caſe of Sa, is, that the one happened 
before the doctrines which relate to the ſuite 
were | "well "Wn or diſſeminated ; and 


» 


(z) De Callieres Man de Negoc. 2 2. 204. 

(a) Fo, 211, () Lib. 2. Dif. 13. 
(e) De Call. ut ſup. . 
5 that 
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that the other forms an exception to the gegeral 
uſage, which will not impugn the general 
law. Since, according to the obſervation of 
- Bynkerſhoek, upon one of theſe very examples, 
one fingle deciſion, of one ſingle State, 
* cannot do away the Law. of Nations | 


„ Kell. uf {i 


cannot 1 this b and 9 
able ſubje& without obſerving, that the pri- 
vileges in queſtion have been carried by ſome 
to an extent even greater than that which we 
have been examining.” In the Treatiſe of 
Fattel, we find the following poſitions 


That although the Sovereign ta whom an 


Ambaſſador is addreſſed, is particularly called 
upon ta protect him in his privileges; yet 
that the ſame duty extends to other So ve- 

reigns to whom he is not addreſſed, ' but 
through whoſe country he is obliged to, paſs 

for the purpoſes of his miſſion, To inſult 
him, ſays Vurtel, is to affront his maſter and 
his whole nation ; tq arreſt him, or to offer 
violence to his perſon, is to wound the rights of 
Embaſſies which belong to every Sovereign. (e) 

(4) Sed una unius Regis fententia, non efficit Jus Gen- 


N ty De For. Leg. c. 19. 
(e)] Vattel, 4. 7. 84. 


„ 
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This doctrine ariſes out of ſome conſidera» 
tions upon the caſe of Rincon and Fregoze, 
_ Ambaſſadors of FrxAncis I. of France, the 
one to the Porte, the other to Venice. \ Theſe 
' Miniſters paſſing down the Po in their paſy 
ſage, and being ſuſpected of bearing diſpatches 
prejudicial to the intereſts of the Emperor 


Charles V. were ſet upon and murdered, ap- g 


parently by the orders of the Governor of 
Milan. But the Emperor, although at that 


time at peace with FR ANIS, appears not 


to have been inclined to puniſh the authors 
of the murder. Upon this tranſuction Vattel 
obſerves, that it was an atrocious attempt 
againſt the Law of Nations; that Francis 
had not only a very juſt cauſe for war 
againſt the Emperor, but alſo to demand 
the aſſiſtance of all other nations in its ſupport. 
For it was an affair, not of two individuals, 
who each of them ſuppoſed they had right 
on their ſide; but of all States whatſoever, 
who were intereſted in maintaining the rights 


of Embaſſy. LE) 


1 perhaps does not fall exatly within the 
ſcope of this TIER, to examine whether 


N ) Var, by 7. 84. 
| this 


8 | „ 
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this opinion is really law as it is received at 
preſent. But we may venture to obſerve, , 
that in this poſition, Vartel ſtands ſole. At 
leaſt all the authors on, the Law of Nations . 
who have preceded him, after diſcuſſing the 
point at length, have come to a concluſion 
directly the reverſe of his; and that which 
they have concluded, is ſupported by a great 
| variety of caſes, both of an antient and a 
recent date. Thus Albericus Gentilis, upon 
this very caſe of Rincon and Fregoze, obſerves 
4 merely Probroſum id Carolo fuiſſet.“ (g) 
Sed alia Queſtio eſt, adds Bynker/hoek, 
de jure LxGATTONISs, alia de jure Bonęſta- 
Ti. () Grotius, who followed Gentilis, after 
having given his opinions at length upon the 
inviolability of Ambaſſadors, ſays expreſsly, 
that it is only to be underſtood to be binding 
on thoſe Sovereigns to whom they are ſent, 
Non pertinet ergo hæc Lex ad eos per 
quorum fines, non accepta venia, tranſeunt 
< legati. (1) It is true, the non accepta venia, 
may be made by ſome to amount to an in- 
violability, provided they have paſi- ports. But 
it may be ny . queſtioned, e the 


(e) De Legat 2. 3. 05 De For. 1 c. 9. 
A 


* 


poſſeſſion | 


\ 
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poſſeſſion of a paſs-port itſelf, can confer any 


thing more, than the common protection to 
which common aliens have a right. Bynker- 
oe at leaſt, without taking notice of paſs- 
ports at all, underſtands Grotius to mean, ge- 
nerally, that the privilege in queſtion ſhall not 
have place in countries to which Ambaſſadors 


are not addreſſed (e). Of this opinion alſo, 


were Zouch, (I) W jequefort, who has been 
| deemed the very champion of the rights of 

- Ambaſſadors, and who decides that the caſe of 
Rincon and Fregoze, though an atrocious 
murder, was not a violation. of the Law of 
Nations, as to Embaſſies ; ; (om) Huber; (n) 
and laſtly, Bynkerſhoek ; ho had particu- 
lar occaſion to examine the point, but a 


5 ſhort time before Vattel. 00 8 — 


(#4) De For. 1 c. . 
(2) De Jur. Fecial. 2. 4. 18. ap. eund. „„ 
(n) De L'Ambaſl. 1. 433. 439. EE MN 
(a) De Jur. Civ. 3. 12. 28. Obligatio autem de non 
violando, duntaxat inter mittentes et eos ad quos mittuntur 
legati intercedit ad tertium non pertinet. Qui. proinde 
contra Jus Gentium non peccat, Si hoſtilia meritos tan- 
quam hoſtes accipiat, iiſque damnum aut exitium inferat, 
cujus rei exemplum hiſtoriæ multæ ſuppeditant. 
(o) The Treatiſe De Foro Legatorum, was written 
on the occaſion of the Arreſt of the Duke of Holſtein's 
| Miniſter i in Holland, 1 and was publithed 1721. 


came 
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came before the latter in conſidering FP 
meaning of the paſſage, “ Heir te lande, 
4 komen de, reſiderende of paſſerende, ” which 
formed part, of a declaration of the States 
General in favour of the inviolability of Am- 
baſſadors ; and the difficulty was, to know 
whether the word, Paſſerende,” was appli- 
cable to Ambaſſadors to other powers, paſſing 
- tbrough Holland, or confined ſimply to thoſe = 
addreſſed to the States, coming, reſiding, and 
paſſing away, or retiring. To ſolve this dif= - 


5 ficulty, he enquired into the opinions of the 


Jutiſts concerning the point in diſcuſſion, and 
determined that it applied ſolely to Ambaſſa« _ 
dors who were addreſſed to the States. (2) 


Theſe nde are alſo ſupported” by 


ö abundance of caſes, of which, excluſive f 


that of Rincon and Fregoze, which authors, 
as we have ſeen, have contended did not 
amount to a violation of the Law of Nations, 


1 ſhall alſo ſelect che following. 


HxNRV II. of France ſending the Mareſchal 
de St. Andre to EpwarD VI. of England, 
the Queen of Hungary, who governed the 
(v) De For. Legat. c. 9 2 
LEE 
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| Low Countries, endeavoured to take him on 
his return; between Dover and Calais. There 
Was at that time peace between France bead 
Spam, but HrNkT ſbon "after publiſhed "a" = 
memorial of ' grievanices agäinſt the” latter, 
among which he mentions this attempt againſt 
His Ambafladot; às a breach of the peace. He, 
however; does not make it amount to à violation 
of the Law of Nations, becauſe St. Andre had 
not been addreſſed either to Spain, or to the lo 
countries, is Ambaſſttor.(q)=-SELIMIE in 
the ſixteenth century, being at” peace with 
Venice, but meditatitig war; Teit à Miniſter 
to the King of France to know His ſentiments | 
of it: © He endeavoured to paſs through 
Venice, but Was atteſted} ad the French 
Ambaſſador there,” and the King himſelf, 
claimed his liberty as addreſſed to SER ; 
But they were fortetl to yield to the argu- 
ments s"of the 3 that 4 7 i: 


I 


| a wy it it ts 4-4 that 355 ins pete ac 


dreſſed. -The Republic of Poland, having 
elected HENRY Duke of Anjou to be their 
King, ſent Ambaſſadors to France to an- 
nounce his N 4 it was againſt the 


19) Wicquefort, I, _ (e Wicquefort, I, 177. | 
Vor. IL, "ee. > 7, 0 
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intereſts of the | Emperor, they feared that 5 
paſs-ports; through Germany would be refuſed 
them, and they therefore ſet out without 


CE them. In their way through Saxony, how- 


_ ever, they ſent to demand a paſs-port of the 
Elector, bo notwirhſtanding they were Ambaſe. 
 Seaer 55 expreſſed his ſurpriſe, that they _ c 
| attempt; to paſs through his country, and 

ordered them to be. detained; (s)—In 1 . 
- ExazangTa of England, having reaſon 
to be Jealous of the machinations of the, 
French in Scotland, arreſted all. French- 
men. paſſing through, the kingdom to that 
country. without. paſs-port.. Among theſe was 
Du. Croc, the French Ambaſſador to Scot- 
land, and his Court complained loudly of 

_ this as a violation, of the Law of Nations. 

But Maſing bam, the Secretary, pleaded, chat 
as it. was Du, Croc's own. fault, for not. 
| taking a paſs-port, he might juſtly be de- 

tained, and with this plea the French. were. 
content, notwithſtanding his quality of Am- 
baſſador. e) In 1603, Gregory, Barbarigo, 
being ſent Ambaſſador from Venice to Great. 
Britain, Ropped 3 in his paſſage | in the State _ 


5 6) 14d. 1. 188. A wieda, . 439. 
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_the Grifins, the ally of Venice; and having 
buſineſs with the Freneh- Arabaſſador, he re- 
mained there for ſome time: But his expetices 
and feſtivities not ſuiting the chaſtened-fim= 
pPllcity of the Gri/ons,. they ordered him to 
retire. A queſtion, ſays Wicquefort,. aroſe | 
upon this, whether it was not a breach of the 
Law of Nations, which, (Barbarigo not being 
addreſſed to the Ori ions, J he determines in the 
negative. (u — Again, it is a part of the privi- 
leges of Ambaſſadors to be covered of right 
before erowned heads. In 1641, the Portugal 
Ambaſfador to che States, paſſing through 
England, demanded audience of the King: 
It was granted, but upon condition that it 
ſhould be as an individual, not as Ambaſſador, 
and confequently that he could not be allowed 
the wh ceremonial. ARS 


"Ep OR 0 
Theſe Kar Wag jor lock the. ec 
= and the ſupport. of the above-mentioned 
authorities concerning the inviolability of 
Ambaſſadors paſſing through third States, are 
in direct oppoſition to the : opinion. of Vu sti; 
„ ha not a n. ese that that 


t "Qt 


(un; Wiequet1 15 6. (0 Id. 
| 0 D'S: | . 
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writer, although he quotes the caſe of Rincom 


and Fregose as' a kind of vehicle of his opi- 
nion, has mat fallen Inn as an ee 


e ob aber n i 
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cher - finally emails this Nlory 0 


che doctrine and precedents f. concerning in- 
Liolabikry, a upheld in former times, with- 


out taking notice of the celebrated and in- 
tereſting caſe of the unfortundte Queen of 


Scots. As this produced the greateſt queſtion 
that was agitated during the fixteenth cen- 


tury, or perhaps in the hiſtory of Europe, 


has much reaſoning on both ſides, and few | 
o no examples of this ſort either before or 
after it, 1" ſhall” mate n6 apology for going 


da 4 full fevie v, not of the crimes or in 


nocence of Maxy; but of the right of EL1zZA- 


BETH to put her to death, and the extent of 
the precedent formed by the tranſaction. 


And hetein 1 mall 'confine "myſelf ftriely to 
the caſe"as it itually bappeticl.” T, li n 1 


a+. 


Je Niesen 9217. sono ennie 


e 'Mazy * of Scotland, in bet 


ou right, having married Bothwell, Duke of 
Onineyt n man of known profligacy and dat- 


ing ambition, who has murdered her former 


kuſband, and was endeavouring to get into 


4 
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Kis polſeſion/ the perſon of Jams, Prince! 
of the kingdom; many nobles of the realm 

conſpired againſt him, and aſſociated for the 

defence of James. In the manifeſto which | 
they put forth th y diſclaimed all violent in- 
tentions againſt their lawful Sovereign Many; 
and profeſſed to take arms ſolely againſt Both 
well. The event of their undertaking was the 
flight of their enemy and the impriſonment: 
of the Queen, whom, being thus in their. - 
power, and having no lawfuf authority to do 
ſo, they reſolved to depoſe. Equally deſtitute 

of ſuch authority, they aſſumed the title f 

the Lords of the Secret Council, and without 
any other right, arrogated to themſelves the 1 
whole regal power. —Manr, under dureſs - 
efſed” by various Lords and the 
| Englich Amb aſſador, with the notion that deeds, 
made 1 in ſuch a caſe were void i in law, ſigned 
gertain inſtruments hy which ſhe ſurrendered 

the whole of her authority to her ſon, and 

c eonftituted the Earl of Murray Regent of the 

kingdom. The Prince was crowned in form; z 
tte government was thenceforward cartied 
on in his name, and a Parliament was ſum- 
moned 1 in which the reſigriation of the Queen 
was declared valid, and the "whole of the 

.&J | 0 0 3 b pro- ; 


mw of her diſpoſal, the lending features 
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proceedings againſt her pronounced to be 
lawful. In this ſituation of things ſhe eſcaped, 


dut of priſon, aſſembled an — and de- : 


clared that her reſignation was extorted from 


her by force, This was, confirmed by a 


conſequence, that all the proceedings ageinſt 
her were illegal, She afterwards fought and 


_ loſt the battle of Leng/ide, and having been 
_ previouſly invited by Elizabeth, (x) who pro- 


miſed to give her the reception of an Aly 


and 3 Niem, took refuge in e "_ 


n publiekiy ye at Cult. 400 


| Being thus in the power of Elizabeth, ben | 
debates were inſtantly held . concerning the 


(= * be ſent John Breton felt tq her ( Blizabeth) 

« with a diamond, which ſhe had before feceiyed from her 
in token of mutual kindneſs, to ſet her know ſhe! would 
* come into England, and crave aid of her, &c. &c. to whom 
„ Queen Elizabeth moſt largely promiſed all the love and 

« kindneſs of a ſiſter,” Camd, 109., 80 alſo, in another 
n= « The "Queen had, by Henry Middlemore, mage | 
Her a large promiſe on the word of a Prince, of all cour, 

u teſy and king hoſpitality, &. . P Se ee 


ea reden. +. 


9 n Hiſt, 3 bre 41 3. 
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of which, and the eonſideritions drawn up In 


writing for the better guide” of the chief 


Counſellors, will aſſiſt us much ia our judge- 
ment concerning the real ideas which were 
entertained of her. As ſoon as ſhe Was at 
Carliſle, it was thought wiſe that no one 
| ſhould be allowed to come to her Without 
the knowledge of thoſe 10ho had the charge of = 
her, and that all Scotch Noblemen of the 
French party coming into England ſhould be 
«'/fayed.” It was alſo reſolved, that if the 
party which had depoſed her ſhould demand 
to have their cauſe heard by the Queen of 
England, jt ſhould be granted, upon the 
ground of the antient prerogative of the Crown 


England to take cognizance of any contro» = 


very moved concerning the Crown of Scotland; 
that this was particularly neceſſary at this 
time, becauſe the Queen of Scotland had 

heretofore openly challenged the Crown of 

England, “ not as a ſecond perſon "after the 

Queen's Majeſty, but afore her.“ It was de- 
termined that ſhe ſhould on no. account be 
ſuffered to paſs into France, - becauſe that 
might renew the league between that coun- | 
try and Scotland, to the detriment of Eng · 
as 1 was determined, that if ſhe remained 
Ex 0 0 4 rs Wo 


8. 
is 
ba - . 
* 
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in ee ſne ſhould not be allowed; her 
| liberty, hecauſe, according to Camden, as 
— tho tbr very pith and marrow of ſweet 
s eloquence, ſhe would uſe it to increaſe 
her pharty," in frag of her, immediate views 
upon the Crown, without awaiting for the death 


of | Blizab#th; + and no; man would | think 


* but. chat ſuch a ſwere bayte would make 


. conxord between her and all her ſubjęcts 5 


in Ssgtland. She was not allowed t re- 
tire back to Scotland, becauſe England in 
time would be abaſed, and the Queen ber- 
1 ſelf would not long have continuance, — 
Sir Francis Knollys, one of the keepers at 
this time, of Mary, deſeribes her as of a bold 
aſpiring ſpirit, chirſting after victory, for the 
ſake of which * pain and peril ſeemed plea» 
fant to her, od rſt ng contemptuous and 
ce vilg. (3) She had aſſerted her direct title 
ket the 7 of. England before that of Elie 
ee and had _ en 0 heuf? the 
8 Irxeaty 
4005 Knollys! account [difcories: buck: Banck an 
Sibi himſelf, and is one of the beſt-drawn characters of 
Mary; as to one pars of her diſpoſition, that appears upon 
record. * And yit this Lady and Prigceſs is a notable 
woman; Hhe feemeth to regard no certhichious' honor 


1 * the — of hir Eſtate Royal. She 
| 3 1 — 1 
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5 9 vo 7's " 2. TY 3 f 15 5 


THE: SEVENTEENTH. cenTuRy. 1 


Treaty of Edinburgh, by which: that- Pretenſſon 
VFras to be laid aſide, Now what is to be 
done, ſays Knollys writing to Cecil,“ With 
« ſuch a Lady and Prince, or w whether duch 
« Aa Eringels, and Lady be to be nouriſhed. in 
one's boſom, or whether it be good to halt, 


and diſſemble with, ſuch a Lady, I refer to 


« your judgment. If her Highneſs (E/za- 
i « heed). thinks it 9d to A the Dennis 


„ 


6 « think au aer N 3 if Yi. 
. neſs. Bak: N en OE Promos or 


5 2 fe ds i 
| * | ſheweth «diſpoſition to 3 . to he bold, to be 
+ pleaſant, and. to be very familiar. | She ſheweth a great 
« deſyre to be avenged of hir enemies. She ſheweth 4 
« redineſs to expone birſelffe to all perylls, in hope of 
« victory. ; She. defyreth motehe to hear of hardineſs and 
ce valiancy, commending by name, all approved hardy men 
« of hir. country, althoghe they be bir enemies; and ſhe 
IM concealeth no cowardneſs evin in hir friends. The 
'& thyng that \moſt ſhe thirſteth after, is victorie; and it 


« ſeemeth to be indifferent to hir, to have hir — | 


ce dimyniſhed either by ſhe ſward of hir friends, . 05 W 
| « lyberal promyſis and rewards of hir purſe; or by divyr 


5 5 ſion and quarrels raiſed among themſelves : ſo that for 


& yiRorye s fake, pain, and peryll ſeemeth pleaſant, unto. 
« hir; and i in leſpect of victory, wealth and all things 
x ſcemeth to hir contemptuous and Me Anderſun' F 


— cc” + » 


: Pe | = : : . 8 15 0 that 
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„that any factious ſudjects may — 
«againſt her;; then J am ſure the will think 
it good policy, rowndly and plainly to aſ- 
ſiſt her own cauſe. I think it an honour- 
able quarrel in her Highneſs to expel the 

French, and the eaſteſt way thereto is to 
* aid and countenance the Regent (Murray) 
«in time,” In another letter he ſays, “ The 
u cold dealing of the Enfliſh will not ſatisfy 

her ſiery ſtomach, and that unleſs ſhe be 
removed as à priſoner, ſhe will not go far- 
u ther into the realm.“ (a) The Privy Coun- 
ell, in their memorial on the ſubject (June 20, 
1568.) alfo aſſert the prerogative of England 
over Scotland, and accuſe her vehemently of 
a deſign upon the Engliſh throne. What 
„contracts, ſay they, what promiſes, 
hat aids, what oaths, can be imagined ta 
* withſtand her appetite to this crown,” This 
they again ground upon her former ſtrong 
aſſertion of her pretenſions, and her refuſal. 
to ratify the Treaty which had ſettled them. (4) 

Hence, according to Camden, they reſolved to 


7a) See Camden. 111, 113. Anderſon. 4. 34 to 42. 6 4 he 


| — arguments are taken from e in e own 
a 


(5) Anderſon. 4. 102 to 106. | 
W803 7 | treat 
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treat her as @ priſoner, and actually detained 
her © as taken by the right of war,” (c). The 
injugice of this was reſented by many of her 
own ſubjects in Scotland, who, in à ſpirited 
remonſtrance ſent to Elizabeth, told her how 
much it was. againſt her princely honour to 
detain her as a captive, and that other So» 
vereigns would find remedy therefore,” .d) 


At the ſame timg ſhe was treated in all forma! 


proceedings as a true and _ Queen. In 
the well-known commiſſion given to the 
Duke of Norfolk and 5 to enquire into 
the matters betwixt her and her ſubjects, ſue 
is called by Elizabeth, Our dear Siſter and 
_ 4. Couſin, Mary Queen of Scots,” Her ſon, 
through the whole of the famous conferences 


at York and Hampton Court, is ſtyled by 
the Engliſh no more than“ the Prince her 


„ fon ;” or, ſometimes “ the Prince acknow- 
* ledged King by the Nobles of Scotland ;" 
and after thoſe conferences were put an 


end to, the Biſhop of Roſs was allowed ta 


remain with proper credentials, ag her Am- 
paſſador at the e Court, (e) 


(e) Camden. 111, (4) Anderſon. 4. 122, 


0% Id. 4. ſecond part. 4 0 1h, 35 . 3 Leſlie 175 


Neuen. 
1 5 Now 
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Now from theſei naked "circumſtances of - 
_ caſe,” two chings ſeem not unfairly to 
implied eee ee aps, apa Zouncil 
(uti what juſtice is not here the queſtion) 
detained! Mary from the/firſt! as an enemy, 
aſpiring to the Crown of their Queen, fo- 
menting and favouring the parties Which 
were knowyn to be adverſe to her intereſt and 
_ ſecurity; and as ſuch juſtly (in their opinin) 
able 10 be impriſoned. II. That they confſi- 
dered her as: real Sovereign, and allowed her 
all the rights of an actual, though hoſtile and 
captive Queen. And henee I would argue, 
that the act of impriſoning her, at firſt dif. 
guiſed; but afterwards avνõ and defended 
againſt all who concerned themſelves in it, 
was a direct act of hoſtility of Elizabetk Oy 
againſt Mary. I, for my part; ſays the 
former to the French King, “ de detain the 
Queen of Scots in honourable cuſtody, for 
_Fithe fafory” of England, and mine own ſe- 
kt curity; and for it I have examples of the 
*. French, who ſhut up hilperis in a mo- 
naſtery, Charles of -Lorraine in a deep dun- 
« geon, and Sforza Duke of Milan in an iron | 
1 prate, to ſecure their Own eſtates. Finally, | 
-* 3 — is e to confels,) fuch 
A C great * 


5 * 


THE SEVENTEENTH CENTURY. 573 


« great exainples as theſe. neee carry avith 
4 them ſome kind of injuſtice.” The concluſion of 
| this celebrated affair was equally unjuſt on the 


part of the Engliſh, with its commencement. 


The Government, comſidering Mary: as their 


moſt potent enemy, had long reſolved upen 


her death; but neither the temper of 
England, nor the maxims of the world, 


would have borne them out, if by a bare- 
aced uſe of the right of power; they had cut 
ber off without deigning to aſſign a cauſe; 
they therefore; coloured their intentions witn 
the appearance even f law, and paſſed he 


well-known and unjuſt act, by Which the life 
of this unfortunate Princeſs was made wy 
ally to depend upon the deed of another, 


of whom ſhe might abſolutely know: nothing, 


much leſs be privy to his actions. Seventeen 
years after her firſt. detention, a law was 


enacted, by which, if any attempt was made 


againſt her Majeſty's life, y or "for any per- 


fon pretending a title to the Crovrn, the 


Queen Was empowered to nominate twenty= 
1e e and. pals ſentence of 


death on the ſame 3 and if the attempt took 


effect, then not only thoſe or. for whom the 
act was perpetrated, Ld their iffues alfo, 
% —_ 
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being any — privy or aſſenting to tlie 
ſame, might in Uks manner be «wat 10 


OT 


1 was upon this ſtatute” that © My ws | 


tied: and condemned; and, previous to the 


execution of it, it will not be unintereſting 
to conſider the reaſoning. that prevailed at 
chat time in order to juſtify the intended ſeu 


verity of the Engliſh Miniſtry. 80 early as 
157, above fourteen years before her death, 


the Parliament hid addreſſecdd the Queen to 
proceed criminaily againſt Mary, as one who 


had attempted to diſturb her government; (g) 


for which purpoſe they proceeded' to a very | 


full but inapplicable detail of reaſons. fot her 


death, founded, not upon the right of the 


Engliſh to try her, but the neceſſity for 


ee nga" They allo bull, 


* 7 State Trials. 1. 203. 


.(g&) Strype's Annals. 25 136 t0 15. The 3 


ſeuverities of Burleigh and Walſingham ſeem there to pre- 
 Honderate over thoſe of Elizabeth herfelf, The former, 

writing to the latter, when Ambaſſudor in France, has theſe 
words: * Our news is, we ure pteſently in hand to at- 


4 taint the Scottiſh Queen of Treaſon. ee 


* our Queen yil ſant #grao to i. Las 
0 3 


= 


' Of 


much upon, thay new i * as) we 
obſerved in the, beginning of the preſent 
Chapter, had in this century been taken as 
a foundation for very contrary public maxima 
among Proteſtants and Catholics. According 
to this, the Queen of Scots was treated as the 
adverſary of God, and a conſpirer againſt the 
quote, for a precedent, the execution of Lici- 
nius by his fellow Emperor,” Conſtantine, 
becauſe he had labouxed to ſubvert the Chriſ- 
tian Religion. (4). In their petition; alſo to 
the Queen, they, call Mary „% Queen of late 
time, but now juſtly, no Queen; a nigh 
« kinſwoman to her Majeſty, but a very un- 
« natural ſiſter?? „ And albeit,” they con- 
tinue, © upon her it coming, your m 
©« neſs might, both. by law and jrftice, have. 
dealt with her judicially, for her en 
% made, by writing and otherwiſe, againſt 
* your Crowyn, yet ſhe has had your Ma- 
jeſty's moſt:graciaus protection, and you have 
dealt with her like à good and natural 
* ſiſter,” They then go on to petition, that 
if hereafter any attempt ſhall be made a=. 


| 65) D*Ewe's Journals. 208, 200. We ſhall ſoon ſee 
what the real cal of Ty: was. | 
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the Queen by her; ſhe may be adjudged td 
death as w Traitor, without any farther trou- 
dle of Parliament; and not only this; but if 
any attempt be made to deliver her ouf of 
priſon, be being afenting to tbe ſame, the 
perſons making the attempt, and be ber/e/f;, 
may be in the ſume manner condemned. 
They chen flatly deny that Sovereigns are in- 
Molable, and quote precedents, which are 
vainly thought to bear them out im their 
ideas. (i) To the conſideration of theſe we 
ſhall come in their proper place. Mean time, 
it requires little attention to be ſenſible of the 
extreme injuſtice; to call it by no harſher 
name, of attempting to paſs a law for the 
death of a priſoner, ſhut up by the ſole right 
of power, and upon political motives, in caſe 
ſhe ſhould endeavour to eſcape out of priſon ; 
nor is there any reader but muſt be ſtruck 
with che inconſiſtency of this grave public 
body, when they aſſert that this injured wo- 
man had enjoyed the prvtecrion of Elizabeth, 
and therefore rene ee | es for 


"© D'Ewe's 8 3 217, ; 21h, 220 be ae 
1 8 2, 136 et int. e 
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In 1585 paſſed the fatal ſtatute abovemen= | 


Yoned. The Parliament apprebending, ſays 
Strype, that ſhe was concerned in the conſpi- 


racies of Spain, moved for the taking her off; 


but men were not agreed as to the manner of 


it. The dark-minded Leicgſter propoſed poi- 


on, and ſent a Divine privately to Walſing- 
ham, to ſatisfy him that it was lawful ; (j) but 
though Waſfingham refuſed, and thereby 
ſaved his reputation, yet by ſupporting the 
conduct that was actually purſued, he pro- 
bably did more real miſchief, inaſmuch as he 


promoted what at beſt perhaps can only be 
called a legal murder. In order the better to 


countenance this, a book was put forth to 
conſider of the lawfulneſs of putting Mary to 
death as a Sovereign, all preliminaries being 
taken for granted, that ſhe had really enjoyed 
the protection of England, had remained there 
at liberty, and had been guilty of the crimes 
alleged againſt her. In this book the follow 
Ing caſe was conſidered at large : $i 


« A Sovereign Prince, acknowledging no 
< ſuperiour, in diſtreſs at home, flyeth 
« to the kingdom of his Confederate, be- 


” ing likewiſe a Sovereign Prince, and 


(5) Camd. 346. 


Ver. IL, Pp e 
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is by him received into l : 
W 22 hept in ſafe cuſtody, as having been 

, Campetitor qſare , that kingdom, 

nubere be practiſtd dy open fact againſt 

> + 1%. the life and the kingdom of that Prince, 

„ Whether may ſuch tlie practiſer 1 
therefore Jully put to death PR) 


pon this celebrated queſtion, iſſue " 
joined by the civillans of che time, although | 
it was eaſy to ſee, in the account that was 


publiſhed for the ſatisfaction of the people; | f 


what was the Predominant ſpirit, from the 
ſcantineſs of the objections, and the fulneſs 
of the anſwers. On the part of the he 
of Seele, it was contended, | 


e M5014 0 4 


[ 


1 That the was an anointed Gee as | ul | 
as Elizabeth, and that BY in —_— non = 
On” 596 5 iq Of 


II. That the came into the EDGY ſub- 


ject only to the Law of Nations, and there- 5 


fore not amenable to che municipal 2 
tion. 8 


ff 


ff 0 Rs it Was 1 e the had 
hn depoſed. by her ſubjects, and therefore 


050 * 5 209. 
was 
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Was not to be conſidered. as a Soyereign; but 
that even if ſhe were Queen of Scots in pob- 
fleſſion, yet ſhe was a feudatory, to, Elizabeth, 

and conſequently niight be tried that every 
Prince, not in his qyn territories, parts with 
his invidlability in the country where: he refides ; 
that it was known law, that all perſons com- 
mitting. crimes were ſubject to be tried for 
them in the countries where they committed 
them; and that if a Sovereign coming into 
the territories of another, were not to be 
thus ſubject, his condition would be better 
than that of the lawful Prince; that with re- 
ſpect to the Law of Nations, it is denied that 
Queen Mary Was only ſubject to them, ſince 
all aliens are ſubject to the poſitive law of the 
land, and that in matters of Treaſon there 
can be no difference of perſons, whether So- 
vereign or not; that the nature of Treaſon is 
ſuch, as that the puniſhment theregf is not tied 
to any law; that a King paſſing through ano- 
ther King's realm, or there reſiant, is but a 
private perſon, and may commit Treaſon as 
another Private man. | 


By this time, therefore, the caſe had af. 
- ſumed a new ſhape ;- and leaving out the con- 
PP-4 ſideration 


W 
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ſideration that Mary had from the firſt been 
0 treated as an enemy, and impriſoned as ſuch, 
a doctrine was now ſet up which had not 
before been thought of by the Government, 
that Sovereigns in foreign countries ſhould be 
conſidered* as common aliens, and upon the 
ſuppoſition of having enjoyed the protec- 
tion of the laws, ſhould be deemed amenable 
to their power. To ſupport this, the hiſtory 
of the world was ranſacked for caſes, wherein 
Sovereigns had been puniſhed by fellow So- 
vereigns, although whether they had been 
puniſhed judicially, or whether they were as 
perfectly independent as thoſe who puniſhed 
them, did not ſeem to come into the enquiry. 
Dr. Dale, however, (the ſame who had been 
conſulted on the Biſhop of Re, caſe,) upon 
being again applied to by Burleigh for the 
ſatisfaction of her Majeſty, gave it as his opi- 
nion, that nihil eſt in toto jure certius, than 
that the Queen of Scots having committed a 
crime in England, en there be rod | 


tried. 0 
Into the particulars of the precedents quoted — 
we ſhall now proceed to enquire, and not 


(00 Strype. 3. " 
. one 
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one of them perhaps will be found to * 


the reaſoning we have detailed. They were 
in number five; thoſe of Dejotarus, Licinius, 
Conraddin, Aerts and Joan, (m) the tres lat- 


ter, ann 4 Ae 


5 of theſe the firſt i 18 e ſince De- 
jotarus was a tributary and conquered King of 
Galatia, and, according to the known cuſ- 

tom of the empire, forced to ſubmit to the 
Roman juriſdiction. He had beſides. been, 
deprived of his dominions by , Ceſar, for 


. adhering to Pompey, although afterwards: 


reſtored to a part of them. He was there- 


fore every way inferiour to the Dictator, and 
when accuſed of a deſign againſt his life, was 
called upon to anſwer for his crime, truſting 
to ſuck equity in the form of trial as a con- 
queror choſe to award him. We may add 
_ alſo, that although the oration of CIcERO, in 


his behalf, proves that he was called upon to 


anſwer, yet it was to Cæſar himſelf, and no 


| ſentence was paſſed in the cauſe. (2) The 
| ſecond caſe is ſtill leſs applicable, ſince, what 


[n) Strype, 304. Append. B. 2. N. I. Camden 377. | 
6⁴0 Middleton's Life of Cicero. 2.21 55 1 10. 
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ever may have been the-crime' of Licinius, or 


the manner of his death, about which there is 


much obſcurity, it is at leaſt certain that he 
was no longer Sovereign when he was put to 
death. He had been conquered in open war 
by Conſtantine, had been deprived of regal 


power, and had retired a humble individual 


to Thefſalonica, where, according to Eutro- 
piut, e contra religionem ſacramenti, privatus 
* oceiſus eſt, (o) Upon the third caſe of Con- 
| raddin, we have already obſerved much in ano- 
cher part ofthis work. (p) It will be recollected 
that he entered Naples in open war, and wag 
conquered in battle, Although, therefore, 
he might have been proceeded againſt as an 
enemy, yet none but ſuch ignorant and bar- 
barous times could have allowed the pro- 
priety of proceeding againſt him by a judi- 
cial proceſs, Even as it was, alſo, we pointed 
dut that the tranſaction did not paſs without 
cenſure on the ground of its irregularity, from 
the public lawyers of the time. (7) With re- 


(0) L. 10. 6. (2) Vol. I. p. 257 258. 


(2) Succaria, the moſt famous lawyer of his time, wrote a 
book expreſsly to prove this act of Charles to be againſt the 


Law of Nations. Hiſt, de Sicile par Burigny. 2. 174. 
ſpe 
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ſpect to the caſe of Joan, it would be won- 
derful how it could have been offered at all; 
had it not been neceſſary to blacken the cha» 
racter of Mary, by drawing a parallel be- 
tween, her and the Neapolitan, which was 
done in all due form by the Parliament, and 
offered to the Queen. (r) With the characters 
of theſe two Princeſſes we have here nothing 
to do. With reſpe& to the force of the pre- 
cedent, it is well known that Foan was exe- 
cuted flagrante bello by her conqueror, Du- 
rus do, without any form of judicial proceſs, 
and conſequently it .could not conſiſtently be 
made the foundation for proceeding juridically 
againſt Mary. The remaining caſe of Ro- 
bert was moſt relied upon by the. Civilian, 
Dale, who lays great ſtreſs upon the opinion. 
of Pope CLEMENT V, who reviewed and 
cancelled the judgment of the Emperor 
_ againſt him, The opinion is as follows: 
« Quod ſi punitio criminis intra diſtrictum 
« Imperialem commiſſi, ad Imperatorem for/an 
1 pertinuiſſe aſſeratur; verum eſt quidem, % 


1 See « The 3 or reſemblance between Joan 
'Q. of Naples, and Mary Q. of mm” n 3. 
Append. 2. 
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& in codem diſtrictu fuiſſet inventus delinquens”(s) | 


If we examine, however, the caſe which gave 
riſe to this opinion, we ſhall find it equally 
inapplicable to that of Mary with the reſt. 
Robert King of Naples had oppoſed with an 
armed force the progreſs of Henry VII. in 


Italy, upon which that Emperor reſolved to 


depoſe him as his vaſſal who had taken arms 
againſt his ſuperiour Lord. For this pur- 
poſe he aſſembled a council at Pia in 1313, 
where, according to. Struvius, tanquam vaſal 
tum quod Flr entinos, 8c. &c. ad rebellionem 
concitaverit, et Piſanos Imperatori fideles in- 
feſtaverit ; ad Imperialem curiam vocatus, non 
comparaverit, proſeribit, omneſque vaſallos ac 
ſubditos a vinculo fidelitatis abſolvit. (4) In 


this tranſaction therefore we ſee the mere at&t 


of a Lord Paramount againſt a rebel ſubject ; 
of a German Emperor putting his vaſſal to 
the Ban of the Empire, The reaſon why 
the ſentence was reviewed by the Pope, Was, 
becauſe the ſentence was paſſed in a coun- 
try, not within the Imperial, but the Papal 
juriſdiction; and conſequently the Emperor's 


(9 Strype. 3 365, | 
e) Struv. Corp. Hiſt, Germ. P. 9. 8. 4 14. 


authge 
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f authority to paſs any ſentence at all, was 
queſtioned. With reſpe& to his. opinion, 


that if Robert's act of delinquency had hap- 
pened within the Imperial territory, he might 


perhaps ( forſan) have been ſubje& to his 


juriſdiction, it is not only very faintly ex- 


preſſed, but the point muſt depend upon tlie 


fact, whether the Emperor held the King of 


Naples to be his vaſſal or not; and at moſt it 


can be taken but as a mere obiter dictum. 


i 


Such, however, were the ideas, and ſuch 
the caſes to ſupport them, which were enter- 


tained by the Engliſh Stateſmen and Civi- 


lians in the ſixteenth century, upon this part 


of the Law of Nations, Yet the point was 
not ſo clear, even in thoſe times, but that 
Mary was aware of the arguments that were 
to be brought againſt them: and we may 
remark, that the man who ſeems to have beſt 
underſtood the matter, that is, the moſt con- 


ſiſtent and legitimate way of proceeding 


againſt her, was Morton, her declared enemy, 
who, without ſeeking to colour the affair 
with pretexts which he probably knew were 
illegal, propoſed. boldly that ſhe ſhould be 
ſent back into Scotland, and put to death 

"1 Il ſup- 


——ů— — a CA nn 


. _ — — . — 
—— — —ů WR2 ont; . en rr TY Me — _- 
* * Sr Rd Dt — * ” — rn —— n q a N > 4 „ 
; - 2 — — hn 3 — „ Iona or numb TE Soto — 
—— — PP ee —_ — — =P — ye — AT — os Ls 2 2 
- . = as — 3 2 MO wee? 2 ** 2 py - tal 


ACE. 


r 


$86 FROM THE FIFTEENTH," o 


(I ſuppoſe as an open enemy) in the very 
frontiers and borders of both kingdoms. (2) 
When Mary herſelf was called upon to plead: 
to the juriſdiction of the Court which tried 
Her, ſhe aſſerted, with firm 'dignity, that * ſhe 
& was no ſubject, and would rather die a 
« thouſand deaths than acknowledge herſelf 
to be one, conſidering that by ſuch ac- 
_ * knowledgment ſhe ſhould both wrong the 
„ ſublimity of Regal Majeſty, and withal 
„ confeſs herſelf to be bound by all the laws 
4 of England, even in matters of religion.“ 
She afterwards objected to the ſtatute that 
had been made againſt her, and aſked the 
Commiſſioners by what law they intended to 


proceed; and ſo low in her eſtimation (po- 


ſibly without much injuſtice) were the Eng- 
liſh | Civilians, that ſhe told them, if they 
meant to act upon the Civil or Canon Law, 
they muſt ſend for interpreters of it from Pa- 
via or Poitiers, or ſome foreign Univer- 
ſities, for in England none fit for it were ta 
be found. If I am to be tried,” ſays this 
dignified Princeſs on other occaſions, « who 
* ſhall be my Peers? Whereas the Queen 
e writes, that I am ſubject to the laws of 
"Py Camd. ws. 

| | « England, 
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$6 England, becauſe ' 1 have lived under their 
« protection. I anſwer, that came into 
« England to crave her aid and protection, 
« and have ever ſince been detained in pri- 
. ſon.” Hatton, one of the Commiſſioners, 
told her, that her plea was bootleſs. You 
10 ſay you are a ueen! Be it ſo, In ſuch 
“ crime as this, the Royal Dignity itſelf is 
* not exempt from anſwering, neither by 
« the Civil, nor Canon Law, nor by the Law 
be Nations, nor of Nature. Bromley, the 
Chancellor, made iſe of the ſame ſort of 
language, but with little effect; and the only 
argument which overcame her firmneſs, was 
one peculiarly calculated to make an impreſ- 
| ſion upon the mind of an innocent woman, 
(if indeed we can ſuppoſe her to be ſo!) 
anxious to clear her ſullied reputation. Al- 
though ſhe had refuſed to anſwer juridically 
as a ſubject, Mary had conſtantly expreſſed 
a with that her conduct ſhould be examined ; 
and Hatton urging to her, that all were as 
anxious as herſelf to prove. her innocence, 
and that by denying the power of the Court, 
ſhe would give riſe to the ſuſpicion that ſhe 
only meant to avoid examination, ſhe yielded, 
though, ſays Camden, © with much adoe and 
ts in wil leſt ſhe mould ſeem to derogate 


0 from 
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from her predeceſſors * or. ſucceſſors,” (09 h 


The event is well known; and I have only 


to add, in order to complete the hiſtory of 1 


the facts of the caſe, that after many debates 
among the Crown Lawyers as to the deſigna- 


tion of Mary, the was called in the record and 
the commiſſion, © Maria, filia et heres Ja- 


„ cobi Quinti, nuper Regis Scotorum, com- 


* muniter:vocata, Regina Scotorum, et Dota- 
ria Franciæ.“ And this was done becauſe 


to have called her directly and preciſely 


« Regina Scotorum, could not well be war- 


« ranted in law.“ (x) She was at the ſame 
time allowed to wear all her badges of Dig- 
nity and Royalty till after her condemnation, 


when they were ſtripped from her in form, 
by a en, hee _ iy G 


Thus far, ls this intereſtin g wank, | 


d action, we have ſtudiouſly confined ourſelves 


to the facts, — the e the times, as 


(0 Camden, 348, 49, 50, 5H, 52, 5H 54, bo, 6r, | 


1 


(x) See Popham ( Avery Generals) letter on this 


| ſubject, Strype 3. 364. 


00 Camd. 369. | Oo 
i they 
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they actually happened, without going into that 
great queſtion which here was ſo decidedly ar- 
gued upon, © that a Sovereign, reſident in the 
„ domintons of another Sovereign, may commit 
e treaſon, and be tried for it, or any other crime, 
* 72 the courts of the land,” Upon that queſtion 
we are now called upon to remark, and in our 
opinion, nothing was decided upon it in point 
of fact, by the caſe before us. For although, 
by an attention to it, as thus minutely ſtated, 
we may diſcover much reaſoning for the 
_ affirmative, yet neither was any fair precedent 
quoted, nor does the caſe itſelf amount to - 
one, if all the circumſtances are conſidered. 
Mary had never been that free agent in the 
kingdom of her Siſter Queen, ſo as to 
conftitute the caſe of an Alien Sovereign 
protected by the Law and infringing it, 
vrhich muſt always be ſuppoſed before we 
can go into the queſtion at all. She had 
alſo, as we have ſeen, been detained pri- 
ſoner from the firſt, by right of war; and 
under this view of the matter, it may be ſaid 
to amount to no more than the caſe of a 
priſoner of war, detained always in priſon, 
and aſſenting to an act againſt the life of his 
Conqueror; in which the true manner of 


uy i — 
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proceeding againſt him would be in the ſum- 


mary way of martial law, without having re- 


courſe to the municipal courts of the country: 
Of this opinion was the Civilian Zouch, when, 


a century afterwards, he came to review this 


celebrated tranſaction; he holding expreſsly; 


that no Sovereign can be regularly tried in 
the courts of another Sovereign, although he 


may, upon provocation, be. proceeded againſt 
in open violence, in the ſame manner as if he 
had remained at home, and war had been de- 


— 


clared againſt him. And this he affirms, with 


reaſon, to be a full anſwer to the argument 
againſt the immunity of Sovereigns, that if it 


were allowed, the foreign would be in a better 
| condition than the native nn 0 


The whole 1 in dur opinion, that 
the caſe of Queen Mary can in fact amount to 
as a precedent, is this; that a Sovereign Prince, 
in the territory of another Sovereign Prince, 
detained by right of war, and treated from the 


firſt as an Enemy, was, upon conſpiring againſt 


(z) Et ſi cum in territorio principis in quem con- 


jurarunt deprehenſi ſunt, præſenti vindicta uti melius vide- 


bitur;z juri gentium convenit pro hoſtibus declarare, unde, 
non expettato judicio, cuivis eos interficere impune liceat. 


Solut. Queſt, de Jud. Leg. &c. &c. 84. 


the 
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the life of his Gonqueror, put to death, by, the 
decree of a Court expreſsly erected, by law to 
watch over his attempts, and enquire into the 
truth of the facts. Whether: it was neceſſary 
to erect ſuch a Court by law, and for ſuch 
a purpoſe, is another queſtion ; and, at any 
rate, to try an enemy, taken and detained pri- 
ſoner by right of war, in the common Courts 
of the country, is too notoriouſly irregular, 
to need any comment at all. With, reſpect 
to the queſtion, whether a paramount So- 
vereign, at peace with another, fFeely re- 
15 ſiding in his country, and commiting a 
crime either againſt the poſitive law of 
the land, or againſt the law of nations, 18 
ſubject to the municipal juriſdiction of that 
country; whether this was ſound law, al- 
though it muſt be confeſſed that ſueh was 
the length to which the Engliſh Govern- 
ment meant to carry it, the caſe in our 
opinion, decides nothing. For, whatever may 
| have been the reaſoning of the Stateſmen, 
the Parliament, or the Judges; as a fad, it. 
cannot be made to go farther than what has 
actually been ſtated. At the ſame time, that 
reaſoning is left upon its own ground; and 
whether as an abſtract propoſition it is ſound, 
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or unſound, we pretend not to decide, eon- 


_ renting ourſelves with having ſhewn, that, if 


it is the former, it is at leaſt not ſupported oF 
any full eaſe in the hiſtory of the world. 


Others again endeavour. to throw the caſe 
of Mary entirely aſide, by aſſuming all the 
way through, that ſhe was in reality not 4 
Sovereign when ſhe came into England, or at 
the time of her trial; and of this opinion is 
Vattel. (a) I fear, eee that the facts 
will not ſupport this ſort of reaſoning. The 
whole of what has been ſtated, ſhews very 
clearly, that Mary came into England an 
acknowledged Queen; and as ſuch her Am- 
baſſador (the Biſhop of Reſs) at the Engliſh 
Court, was, even upon notorious delin- 
quency, allowed his privileges. —-As ſuch alſo 
ſhe was conſidered in all the reaſoning of the 
Stateſmen and Civilians concerning her ; and 
her dignity was expreſsly acknowledged 
whenever thoſe difficult queſtions concerning 
the right and manner of puniſhing her were 
diſcuſſed. And though the Parliament af- 
(4) Vattel. 2.7, 108. Le fameux exemple de Marie 


reine d' Ecoſſe, que Von voit fi ſouvent allegue en cette 
matiere, n'y vient pas fort à propos. Cette Princeſſe ne 
poſſedoit plus la couronne quand elle vient en — 
& qu'elle y fut arret6e, Jugee et counts. | 

| fected 
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fected to call ther: the late Queens” 2 and the. . 


9 heireſs 755 al King Lions yet the 5 the 
reſpect and the badges: of Royalty, and was; 
not ſtripped of them till after her condemna- 
tion. This manner, therefore, of conſidering; 
her as à private perſon, is only calculated, I 
think, to elude the queſtion which is gene- 
rally founded upon her caſe; although it is 
cettain that to thoſe Who can conſider her as 

7 not acknowledged. by the Engliſh,” it will 
have the * n en nde 8 


| | With reſpect to ** main Matt we are 
not here called upon to endeavour to decide 
it, although the opinions entertained upon It, 
it was our duty to relate. The tenor of theſe 
opinions in England we have already ſnewn; 
and it muſt be owned, that whatever may 
be ſuppoſed to have been decided at the time 
concerning the depoſition, or the ſovereignty. 
of Mary, the Miniſters and Lawyers of Eng- 
land held in the moſt decided terms, that 
a Sovereign, acknowledged as ſuch, and re- 
ſiding freely within the territory of another, 
was liable to be puniſhed for Treaſon by tha, 
courts of the land. Of this opinion alſo werg - 
ſeveral foreign Juriſts, ſuch as Hottoman and 
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Arniſæus. At the ſame time, the reaſoning | 
upon which they choſe to reſt, is liable to de- 
eiſive objections; for the law of nations was 
then but little known; and all the arguments 
ooncerning it were taken from the civil law 
of the Romans, the inefficacy of which we: 
| ſhall preſently have occaſion to diſopſs. Thus 
 Hottoman founds his opinion upon the Roman 
maxim that a Magiſtrate auf of bis province, 
is no longer inviolable; (5) as if any parallel | 
could be drawn between a Sovereign Prince, 
holding bis throne from no one, and liable to 
no juriſdiction, and a Subject Officer holding 
a deputed authority! It is right, however, to 
review a poſition of - Zauch' upon the other 
ſide, in which, probably, he traſts too much 


to the precedent he offers—-In defending the 


_ exemption of Sovereigns from trial, he goes 
ſo far as to fay, they are Sovereigns in a 
foreign country, even quoad their own juriſ- 
diction in criminal cauſes. This he founds 
ona caſe contained in Fleta, in which Ingelham 
dt Nogent being taken in the Palace of Ed- 

ward I. of England, when that King was ar 
Paris, for having ſtolen ſome filver plate, there | 
was made aqueſtion concerning the perſon who 

vas to try him; and, after ſome debate between 


* () Ap. Zouch Solut. << o 56, 57-58. by . 
rt . | - the 
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the Steward of the Engliſh Houſehold 4 4 
French Magiſtracy, the King of England was 
allowed the privilege of hir Palace. If Arni. 
eus, ſays aa had been aware of this caſe, 
he would not ſo rafhly have held that Sove- 
| reigns loſt their privileges in a foreign coun- 
try! (e) At the ſame time, from Zouch's 
own manner of relating this precedent, I 
think it is very doubtful whether it was de- 
termined for the foreign King, as a known and 
univerſal euſtom, or whether it was not merely 
a conceſſion, or compliment on the part of 
| the French. The words are, 


06 Habitls t tunc inde an i in Concilio 
« Regis Franciæ conſideratum fuit, quod Rex 


“ Angliz illa regia prerogativa et mW 
« ſui privilegio, uteretur S a, (4 * 


Ir was agreed that the King of Po 

M 1GHT wſe and enjoy the prerogatives of his. 
Palace !---At any rate, ſo weighty a matter 
cannot be diſpoſed of upon the authority of 

a very imperfect and antient caſe, and which 

at beſt can only be the foundation of a col- 

lateral argument. Vattel holds the ſame 

opinion with Zouch, both with reſpect to the 


5 (e) Solut. Queſt. &c. 82. (a) Id. 8. 
_ 7 _ _- m—_— 
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exemption of a Sovereign from trial, and the 
_ enjoyment of his own prerogatives over his 
own ſubjects in the foreign State. Leaving 


the latter queſtion, we can only obſerve, that. 
the reaſon he contents himſelf with giving 


for the former, i is far from ſatisfactory, if it 


may not even be turned againſt him. A Sove- 
reign, ſays he, cannot be ſubject to the laws in 
a foreign country, * Car on ne preſume pas qu'il. 
s ait conſenti a s' ſoumettre! he therefore 
holds that we ought to ſtipulate with him be- 
fore hand, that he ſhall ſubmit to the laws. (e) 
It is needleſs to point out, that if the whole 
depends upon the mere preſumption of what 


is, or what is not the intention of the Sove- 


reign, we may as well preſume that he will, 
as that he will not ſubmit to the laws. Vartel 
holds, with more reaſon, that if the Sove- 
reign is guilty of any hoſtile act, he may be 
proceeded againſt as a declared enemy, in the 
ſame manner as if he had committed it out of 


che country. 88 ) 


1 may ſeem ſomewhat enntanlachle, as we : 
have 1 in another e ſo egy 


(e) Droit tes Gens 4. 7. 156. If 4 ) Ib. 


6 5 for 


" 
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Kr the exemption of Ambaſſadors, who 
are but the repreſentatives of a Sovereign, 
that we ſhould not contend equally for the 
Sovereign himſelf ? Upon this, however, we 
have to obſerve, that there is a great dif- 
ference as to the cauſe for which one Sove- 
. reign viſits the country of another.” If he 
chuſes, if I may uſe the expreſſion, to be his 
own. Ambaſſador, and comes to treat of 
national: concerns, all the reaſoning grounded 
upon the neceſſity for the communication of 
nations will apply in his favour, and here 
Pattel is alſo decidedly for him. (g) But if 
he comes as a mere traveller, or to take 
refuge, without any buſineſs to tranſact, 
whatever may be the real juſtice of the caſe ; ; 
he is at leaſt precluded from relying upon 
that part of the reaſoning. He is alſo de- 
prived of a much ſtronger argument! in favour 
of Ambaſſadors, namely, that it is not the 
intention of the Law of Nations to exempt 
them altogether, but ſimply from a foreign 
juriſdiction ; fince if their crime be againſt the 
law of nature, it is natural to ſuppoſe that 
theirown laws will puniſh chem: whereas in 


48) Droit * Gens. 4. 47. _ n 
23 che 


398 FROM THE FIFTEENTH, O 


the 2 of a Sovereign, he is amenable to no 
law in his own country, and conſequently the 
puniſhment demanded, cannot be executed, , 
Upon. the whole, the queſtion, which has been 
called by Paſcha/, upon another | occaſion, 
% Anxia et nodoſa,” may be reduced to this; 
a if a feverre, being þ in a ae 


LL 4 a «4 


ke commit panty or any other crime 
againſt the law of nature; it is one of thoſe 

caſes in which the intereſt and buſineſs of the 

world are more benefited by letting him 
eſcape, than the ſupport of the laws is weak 
ened by Waring © the puniſhment ! 55 


What the Law actually is, or = fairly: 
been upon this queſtion, we profeſs not to. 
determine, Throughout the caſe we have 
been reviewing, we | have .contented our- 
| ſelves with ſtating at large the opinions that 
were held, and the real extent of the prege-. 
dent in point of fact. We have alſo reviewed 
the caſes relied upon, and endeavoured ta: 
ſhey their total inefficacy, The reaſoning 
pn both ſides we leaye to the reader, ſimply 
obſerving, that if our ſentiments upon the 


$ LE Da” Whole 
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whole matter are juſt, there is at leaſt no 
caſe in the hiſtory of the world, by n (o 
t the en ain, 2 | 
And this will finiſh — we 1 to for 
upon this intereſting ſubject. Whether in 
the laſt caſe, the proceedings of the Engliſh 
Council were governed ſolely by their hatred, 
or their dread of Queen Mary; or whether 
they bona fide, believed their arguments to be 
founded upon the real Law of Nations of 
their time, it is perhaps not eaſy to determine 
with preciſion. Certain it is, that however 
from the various cauſes we have related, 
Europe may be ſaid to have been improved 
in its maxims, much yet remained to be done} 
The hoſtilities of nations wert ſtill often 
carried on with the | extremity of rigour, and 
when, caſes of nicety were ſtarted, che ig 
noranee of men were ſtill ſo great, that they 
generally fell into: difficulty, and often; inte 
actions which eaſt'.a ſtain upon their honour: 
Of the latter, the behaviour of ſo generoũs 
a Prince as FRANeis' I. after the famous 
Treaty of Madrid, is a ſtrong and eminent 
proof. — Every one knows the prige whdah 
this King had paid to CnARTES V. for his 


"on 1 1 kberty, 
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3 after the battle of Pavia. He agreed, 
amongſt other things, to reſtore the Dutehy 
of Burgundy, provided he were firſt ſet at 
liberty, and ſtipulated that in caſe he failed, 
he would upon his honour and his oath re- 
turn to Spain, and once more ſurrender him- 
ſelf priſoner to the Emperor. (60) Nothing 
could be clearer than the conduct which, 
under this agreement, he was bound to pur- 
ſue; but as he foreſaw a very unpleaſant 8 
alternative, he fell upon a / meaſiire which 
nothing but the ignorance of the times (though 
eomparatively ſo much improved) could even 
palliate. A ſew hours previous to the ſign- 
ing the Treaty, he aſſembled ſome of his 
friends, and after enumerating the arts and 
the rigour which the Emperor had employed 
io produre his aſſent to ſuch conditions, he 
made à formal proteſt in the hands of Notaries, 
that! his conſent was voluntary, and there- 
fore void; and with the intention to break 
it thus warm in his mind, he immediately 
afterwards ſigned the Inſtrument. (i) Scarce 
was he ſet at liberty, but the conſequence of 
ſuch intentions 8 made preg 5 e f 


* 3) edel“ des Tait a 112. 
) 18, 2 10% | 
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In a league gal CHARLES, with the Pope, 
the Venetians, and the Duke of Milan ; and 
the former, proceeding upon the old Law of 
Nations, operated upon by the Eccleſiaſtical. 
Inſtitutions, made uſe of a power which 
had not yet been abrogated, (&) and as 
the ſole director of caſes of conſcience, ab- 
Jolved the French Monarch from his oath. ( ) 
In virtue of this, and on other pretences, 
Francis refuſed to execute ſeveral articles 
of the Treaty, and when the Imperial Am- 
baſſadors came to remind him of his obliga- 
tions, he gave audience in their preſence to 
ſome Deptuties of the States of Burgundy, 
who ſtoutly aſſerted that at the time of mak- 
ing it, he had it not in his power to alienate 
the dominions of the crown, (m) At the ſame 
time he refuſed to return to priſon, and theſe 
were the ſubterfuges of the moſt open and 
generous Prince of his time, to elude the per- 
formance of a Treaty which had reſtored him 
to liberty. The reſpect we have for him, 
makes us wiſhful to attribute theſe unjuſt and 
inconſiſtent operations, eqtirely to the blind. | 
neſs of his age, 


(4) See Chap, XIII. p. 125 - 2 
(%) Roberts, Ch. V. 2. 346. (35) Id. 348. 5 
e "a 
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But the rigour of the laws of war during 
meſe times, was equally notorious with this 
ignorance in the interpretation of Treaties; 
and although there certainly were not thoſe 
deſolating ſigns of extermination which had 
marked the earlier wars of Europe, yet men 
had not yet by any means acquired that ſoft- 

neſs and poliſn which a more intimate ac- 
quaintance with their duty has ſince taught 
them. The Spaniards, partly from their zeal 
for catholiciſm, partly from the mere purſuit 


of their old maxims, continued to condemnm 


priſoners either to death, or to the gallies. (2) 
The. old maxim that no faith ought to be 
kept with heretics was enforced by Catholics 
againſt Proteſtants, In ſome countries, even 
Chriſtian, (as in Muſcovy,) it was ſuppoſed to 
be perfectly compatible with ChriRianity ta 
mene wur without 0; ben ; Wi 


(#) Rymer' 3 10. 591. and 123: 5 
(e) Camd, 285. It was a Ruſſian T'zar who ordered an 
Ambaſſador s hat to be nailed to his head, for inſiſting 
upon that part of the ceremonial by which Ambaſſadors 
are allowed to be covered before the Sovereign. (Lord 
Carliſſe's Embaſſy to- Ruſſia.) With reſpect, however, to 
the neceſſity of declaring war, it is reprobated even in our 
own age, by 3 3 57 Pub. e 


when 
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when Chriſtians. and Turks came to be op- 
poſed together, their old cruelties. ſeemed to 
revive; (p) and in the wars of the Lou 
Countries, which broke out during the period. 
before us, there was ſcarcely a tranſaQion ſo 
ſavage, or a maxim fo infamous, but found 
ſupport and countenance from the Princes of 
the time. (q) At the ſame time this was the 
period of great improvements in the laws, 
and in the arts and ſciences, in moſt of 'the 
countries of Europe, and every nation wy 
with great men. hc; 


It is not perhaps altogether tpoffible te to 
account for this backwardneſs of the Lay, of 


(p) As at the fiege of Maltha, bers the Turkiſh \ 
General ript out the hearts of the wounded, and cutting 
gaſhes in the dead, in the form of a croſs, tied them to 
planks, on which they floated with the tide to the town; 
and where the Grand Maſter in return, maſſacred all his 
priſoners, and putting their heads into cannon, ſhot them 
into the camp. Watſon's Ph, II. J. 213. 


(7) Grot, Prolegom. 28. 


(7) It was the peculiar fortune of the ſixteenth century 3 
to produce the greateſt perſonages, perhaps, in the whale 
hiſtory of Europe, They were. Ch. V. Fran, I. Bayard, 
Doria, Luther, Eraſmus, Hen. IV, the Guiſes, Coligny, 
Sully, William I. of Orange, Parma, Guſtavus Erickſon, 

Sebaſtian, Elizabeth, Burleigh, „ Sidney, 
Elfen, Raleigh, and Een 
Nations 
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Nations in compariſon with other im- 
provements. Mankind in fact, had not 
yet thrown off the trammels in which 
| almoſt all knowledge had hitherto been 
held, and if we conſider the manner in 
which public men, even the beſt intentioned, 
_ endeavoured to account for their public duties, 
we ſhall not be much ſurpriſed at their want 
of perfection in theſe particulars. It was not 
till the age of GroT1vs, that they began to 
be confirmed in the improved notions which 
the circumſtances we conſidered in the laſt 
Five Ch; apters had gradually introduced; and 
ve may probably be ſafe in affirming, that it 
is to his comprehenſive mind and learning, 
mat the law, as conſtrued at preſent, has 
chiefly owed its diſtinguiſhing regularity. Or 
fo great conſequence are ſometimes the ſilent 
excrtions of the cloſet, to the more active and 
"louder profeſſions, which contend with it for 
the government of the world ! 


Wonderful however to tell, although the 
greater part of the ideas which he promul- 
gated are ſo clear as to be beyond all refuta- 
tion; and fo natural, that we are aſtoniſhed 


| (conſidering what has been related) that they 
| e e 
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were not adopted before; they were con- 
ſidered. as new by the Doctors of the time; 
and it was ſome years before they made their 
way into the minds of Sovereigns, the only 


e who could Wer them effect. . 


To al theſe topics we are now haftenilag) 
and we have at length to conſider the cauſes 


which gave riſe to the Treatiſe of this cele- 
brated man; the manner in which it came to 
be diſſeminated ; the aid which it has met 


with ſince, from the publications of various 


learned perſons; and the ultimate and great 
effect which it has had, in bringing about 


the ſyſtem which is followed at preſent. The 


deduQtion of theſe Pome will cloſe our en- 


e 
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THE AGE OF GROTAVE, MOT: 17 


Tai Law of Nations has about this 3 
was a vague and indeterminate phraſe in every 
| body's mouth, but with few preciſe ideas. 
annexed to it. It conſiſted, as we have ob- 
ſerved, in the various diſcuſſions we have had 
occaſion to review, of a ſtring of undigeſted 
precedents, the facts even of which were but 
little underſtood, ſo that they might be made 
to bend almoit every way that ſuited the 
purpoſe of thoſe ſtateſmen who affected to 
take them for their guide. Little of ſcience, 
drawn from general rules or analogies, was 
thought of; fundamental principles were 
ſought for in very different ſorts of ſpirit, 
and there being no clue, every thing was left 
on the hazard. Some recognized no law but 


that of the ſtrongeſt; others, eſpecially the fs 


lower orders, concluded that war put an end 


to all laws whatſoever ; thoſe who were more 


regular, pretended to be governed by cuſtom, 
a thing in itſelf too variable and vague to 
| Rand alone, ſeldom amounting. to that uni- 
| | | verlality 
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verſality which only can give it authority, 
and at any rate often an authority for evil as 
well as for good. Others, more philoſo- 
phical, formed themſelves in the ſchools, and 
allowed no weight to any one bub PLaTo 
and ARIS TOTT , although, according to 

- Grotius, the truth to which Ariſtotle ſo much 
attached himſelf, had not more mortal ene- 

| mies than thoſe who made moſt uſe of his 
authority. (5) Thoſe alſo of antiquity 'who 
were propoſed for imitation; ' were followed 

as implicitly in their viſions, as in their good 
ſenſe. Others again, approaching nearer to 
the buſineſs of the world, intrenched them- 
&lves behind the civil law of the Romans, 
from which they never ſuffered: themſelves to 
wander. As if Ulp;an and Papinian had been 
infallible, -and- had been ſent down from 
Heaven to preſcribe laws for al the world; 
or as if its various nations were always to 
find a certain rule of conduct for their inter- 
courſe with one another as independent 
States, in laws made for one integral commu- 
nity, which had long been ſo totally diff 
ye that cove I of i its „ wan People 


1 N Prolog. 42. 


remained. 
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remained. "Notwithſtanding this; however; 
the greateſſ public lawyers from the thirteenth 
to the ſixteenth century, adjudged all con- 
troverſies between nations by the rules of this 
celebrated law; and the errors of Accurfius and 
Burtolus, which might be excuſed by the 
Temporum ſuorum infelicitas,” (2) were 
followed on the ſame authority, by the two 
famous Spaniſh Civilians, Covurruvias and 
 Vaſques, in the very age of Grotius. (u) The 
general excellence however of this law was 
| ſuch, as to excuſe the European States for 
the high deference which they paid to it: 
So high, indeed, that it has been ſaid, that 
whenever our own ordinances and cuſtoms 
fail, Tunc ad Jus Commune et Romanum 
confugimus, for that in all uncertainty, 


the Roman law was a ſheet-anchor by which 


to come to equity, the precepts and duties 
of civil life being no "Where fo well bow 
down. ow): 


Hence . Gentille, 0 ax as . | 
palm . Jl the Juriſts before Gnas, an 


(2) Dos Prolegom. 54. * (uf Id. 55. 


(w) Beaver's Hiſt, of the Roman Law, I 35s 
TER: | was 
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Was Reg gius Profeſſor of Ci vil Eirwy at [Oxford, 
 Arg85) 60 lays it down that all Sovereign 


Princes are bound to be governed by it, in the 


diſputes which ariſe between them. () But at 
the ſame time this celebrated law was often cal- 


culated to lead nations into error. The Roman 
Empire, though ſo vaſt in its extent as to em- 


brace a tract of country more than equal to 
Europe, had not been, like Europe, com- 


poſed of different communities independent 


of one another; but formed one nation under 
1 5 a ſupreme Deſpot, whoſe will gave the tone 
of behaviour to every one of its members. 


We have ſeen into what miſtakes this led 


many of the Civilians with reſpect to the 
power of the Emperor over other Princes. 
It alſo, as we have ſhewn, affe&ed almoſt all 


the earlier reaſoning which concerned the im- 


portant privileges of Ambafſiidors, the word 
Legatus, the Armbaflador of a Sovereign Prince, 


being, as we obſerved, p. $20, after Bynkerſhoek, 


often confounded with the Legatus which 
meant the mere Deputy of a ſubject city to 


Rome, and ene a : fubſeRt hrs 


S945 3 3 


(x) Zouch Solut / Geh. Kc. 128985 
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In the debates between the French and 
Engliſh for the reſtitution of Calais, (1567) L 
find ſtrange ideas of the Law of Nations, 
Buy the Treaty of Chateau Cambrejic, it had 

been ſettled that Calais ſhould remain in the 
poſſeſſion of the French for eight years, and 
then be reſtored. The time having expired, 
officers were ſent to demand it according to 


| Treaty ; but the poſſeſſion was defended upon 


the principles of the Roman law. By the 
A ſame right,” ſaid Heſpital, Chancellor of 
| France, © that the Engliſh demand Calais, 
they may demand Paris, The title of the 
„ French. is as old as the kingdom itſelf. 
Though the Engliſh poſſeſſed it for two 
„hundred and thirty years, yer the right was 
* in the Kings of France, and that no leſs 
« than to the Dukedoms of Guienne and 
«* Normandy, which the Engliſh had de- 
« tained long by force of 'arms. The pre- 
« ſcription of time which they allege, doth 
« not prevail among Princes, but the right 
_ © ever preyaileth ; for according to tho 
Twelve Tables, The authority, againſt, * 
« enemy 18 perpetual,” (2) Here we ſee the 


whole clue of Hoſpital's (reaſoning. ' The 


maxims of the world muſt have ſettled that 


(2) Camden. g8, my | 
| Mas: 
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whatever is fixed by Treaty, muſt be enjoyed 
as by poſitive conſent ; but the Roman law 


having alſo ſettled the“ Adverſus Hoſtem 
HAterna Auttoritas,” (a) it gave a colour and 


turn to the whole of the eee "n, 


A know. not whether Hobbes had this Aterna 


Audtoritas in view, when he gave to the 


world his celebrated Treatiſe, in which he ſo 
much inſiſts that the ſtate of war is the natural 
tate of mankind ; but ſuch a poſition was by 


no means calculated to improve the Law of 
Nations, or to bring men to any thing like a 


ſenſe of what it ought to be. Every inde- 


« pendent Commonwealth,“ ſays this philo- 


ſopher, « has 4 right to do what it plegſes 
to other. Commonwealths, And withal they 
„live in the condition of a perpetual war, 
and upon the confines of battle, with their 
« frontiers armed, and cannons planted againſt 
6 their neighbours round about.” () Hebbes's 
book appeared but a little time before the 
* Treatiſe of Grotius and we may ſuppoſe. how 
calculated ſuch a fundamental maxim was, to 
improve the intercourſe of nations. 


(a) Cicer De Offic. L. . 0. 12: 
() De Cive, c 2. 
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Upon the whole then, during this time, 
the Law of Nations continued to be fluctuat- 
ing in nearly as much uncertainty as ever, 
and was left, as we have ſeen, to be applied 
as it accommodated itſelf with the intereſt. or 
caprice of thoſe who were moſt concerned. 

And although men had become more etilight- 
ened, and ſaw the neceſſity of having ſome 
fixed principles which might govern al 
| States, as particular laws governed particular 
communities; ſtill ſo many impediments aroſe, 
while thus diveſted of good general principles, 
from power, ambition, and even religion, 
(perverted as it was from its original fimpli- 
city,) that though a certain conduct in cer- 
tain fituations was obviouſly neceſſary, yet 
the reaſons for it lay buried in obſcurity, and 
it was rather to be hoped for than expected. (e) 8 
Hence ſo many caſes whoſe arguments and 
deciſion appeared to claſh together; hence a 
new doctrine upon almoſt every new ſyſtem 
of polities, or whenever a new character ap- 
peared in the world; hence alſo the cruelty, 
bigotry, want of good faith, and chi- 
/ canery which were every where practiſed, „ 
and which almoſt ferm the characteriſtic of 


* 


(c) Artis formam ei imponere, multi antchac deſtina- 
runt, perfecit nemo. Grot. Prolegom. 30. 1 55 
me 
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the ages we have reviewed. It is ſald that 


our Lord Bacon was the firſt who perceived 


the imperfection of the ſcience of the Law of 
Nations, and the neceſſity there was for the 
happineſs'of the world, that the rules which 
governed its conduct ſhould be reduced to 
fixed principles. Albericus Gentilis had indeed 
put out a book which made ſomething like 
the attempt, but not only it is not ſufficiently. 
| general when left to itſelf, but he cramps: 
himſelf by ſuppoſing the Roman law to be 
the Law of Nations: above all, he is accuſed 
of reſting upon doubtful authorities, which 
were promulgated, not ſo much to ſettle the 
truth, as to flatter thoſe who conſulted them, 
| ahdvf leaving ſeveral very noblequeſtionstotally 
untouched. (4) Many of the ſame objections 
were to be made to Balthazar Ayala, to whom | 
however, as well as to Gentilis, Grotius 
allows conſiderable merit. As for the other 
Juriſts who had attempted to treat of this 
ſubject, ſuch as Vicloria, Henry de Gorcum, 
Lupus, Aria, and various others, they, ac- 
cording to GroT1vs, de uberrimo argumento, 
pauciſſima dixerunt, and made no diſtinction 
between the natural or the poſitive, the 
divine or the civil, or the canon laws. (e) 
(© Grot. Prolegom. 38. (e) Id. 37. 
i 1 
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This jumble indeed, which was made between 
very different ſorts of law, was the ſtumbling- 
block, according to the great father of the 
ſcience, of all thoſe who had hitherto at- 
tempted to treat regularly of the Law of Na- 
tions. At the ſame time it is rather remark- 


able; that in his ſurvey of the writers who 


preceded him, he makes no mention of 


Suareg, the cleareſt of all thoſe who had 
attempted to: diſcuſs the law of nature, and 
the difference between it and the Law of 


Nations. Had he gone on to treat of the 


minutiæ of that latter law, the labours of 
Grotius might probably have been much 


ſhortened. The extracts of this writer of 


the ſixteenth century, may poſſibly be recol- 
lected by the reader in the Firſt Chapters | of 


this work. With all theſe objections to the 
Doctors of the time, are we to regret or not, 


that the Univerſities of England had put 
forth ee upos the te of wi W 5 


| ing ING ? 


It was in ip adit oF; ahi uncertainty 
about true principles, and this dearth of 


proper authorities, that the philoſopher of 


Delft roſe like a ſtar amid the ſurrounding 


| 


| aa and with an ability and happineſs | 


peculiar 5 
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peculiar to himſelf, had at once the W 
of inventing and bringing his ſyſtem to per- 
fection: For he gave to the world a True 
which has ſtood the teſt of time. 


J a . 
"gf; } j - 


<0 „„ During the life of this great man, a chen | 


war had deſolated the fineſt provinces of his 
country, and like other civil Wars which are 
continued to any length, had degenerated 
into the moſt horrible licentiouſneſs and per- 
ſonal hatred. He had beſides this, obſerved 


| throughout the Chriſtian world, a _ cruelty | 


and injuſtice of which, to ufe his own words, 
even barbarians might be aſhamed. War was 
denounced upon the ſlighteſt, or without any 
_ cauſe at all, and arms once taken, all rever- 


ence for laws human or divine was laid alide 
as if,” ſays he, © an edi had been pub- 
4 liſhed for the commiſſion of every ſort of 


crime.“ (7) With many philoſophers, this 
5 threw things into the other extreme, and the 
| amiable and learned Eraſmus, a man who 


15 deſcribed as © Pacis Eecleſiaſticæ et civilis 
5 amantiſſimus,” endeavoured to prove that 


all wars whatſoever, were illegal unter, the 
Chriſtian e 


4 5 


(J) Grot, Prolegom. 28. 


Rr 4 Gon- 


8 
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Snortus ſaw. the diſadyantages - of the 
wo extremes; and he had well diſcerned: the 
total Want of ſcience both in antient and 
modern times, in the methods purſued to 
obtain a knowledge of the dutics of Nations, 
He' therefore reſolved to give his labourb to 
the Improvement, or rather to the invention 
of & code of laws; which might go to the 
bottom of thitigh, and ſupply authorities where 
authorities were wanting, to almoſt every 
caſe in the conduct of nations which could 


happen. And eminently qualified he was for 


this moſt noble and beneficial of all taſks, To 
the ſtrongeſt | mental powers, he added a 
learning which on almoſt every ſubject, and 
in every language was ſtupetidous, and ſup- 

ported it by the moſt indefatigable induſtry, 
u virtie ng and the pureſt real for 

Chriſtianity,” | 


The world are en indebted to the 20 


misfortunes of this wonderful man, for the 
| Treatiſe De Jure Belli et Pacis Having 
entered warmly | into the theological. diſputes 
between the Arminians and Comar: ifs, which 
| aroſe about his time, he was involved in the well 
known oppreſſion of the Penſionary Barnevelt 
and the Arminians, by the Prince of Orange. 
The. Gomariſts having ſhewn much diſpoſi- 

| tion 
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| Yon; to tumult and inſurretion, Barnevel 
procured a decree from the States by which 
the Magiſtrates of the different cities were 
permitted of their own authority to levy 


troops for their protection. This alarmed the 


Prince, who conceived that his prerogative 
as Captain General was thereby invaded, and 
having before obſerved the ſtrong oppoſition 
of Barnevelt to all his views of ambition, he 
now reſolved upon his deſtruction. He there- 
fore diſbanded the new levies, and Joining 
with the Gomariſts, prevailed in the end in 
| procuring the execution of the Penſionary, 
and the deſtruction of his party. Grotius, as 
one of the moſt active of them, was con- 
demned to be ſhut up for ever in ſuch priſon. 
ds the States ſhould think fit, and with this 
pftoſpect before him, he entered the fortreſs 
of Louveſtein in the year 1619,-—-He was 

here, however, allowed the uſe of his library, 

and the company of his wife, a woman who 

ſeems to have been illuſtrious for various quali- 
ties, but for none more than thoſe which pecu- 
liarly compoſe the province of female virtue. 
She was juſtly and eminently celebrated for 
reſignation, fidelity, and conjugal tenderneſs, 
and at the ſame time for a very noble firm 
_ neſs and addreſs, It was by the exertions of 
N theſe 
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theſe qualities that ſhe procured' the eſcape of 
her huſband. Through her means, he was 
carried out in a cheſt by his own guards, and 
he remained herſelf for ſome time voluntarily 
expoſed to the reſentment and indignation of 
his enemies. He afterwards retired to Franc, 
where at Balagni, near Senlis; the houſe of 
the Preſident d Mines, a man of high repu+ | 
tation in the law, ee wa in eee 
moſt noble off his DO Win 
EAA a - 
The methas hiah he purſued in order to 
1 produce a work, which, although coming 
from a private man, ſhould haye the weight 
of a code of laws with Princes, he has him- 
ſelf expounded to us with u great'clearneſs in 
the preface. He found it neceſſary to get at 
ſome certain fixed principles which ſhould. be 
acknowledged to be ſuch by all who read 
them. In order to do this, he was obliged 
to ſurvey all the codes of , morality and of 
general law which had ever been known: he 
penetrated into all the ſciences between which 
and his own, he could diſcover any analogy ; 
and he examined the opinions of all great 
men of whatſoever claſs, from which he 
could extract any thing like a community of 


| (g) Vie de Grot, par Burigny, L. 2, n ; . 
5 7 a 
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under its different heads, together with the 
vaſt additions of his own learning, and the 
ſupport of all that could be drawn from hiſ- 
tory, by way of precedent, he ventured, with 
very noble ambition to imagine might be 
received by the world as the rule for their 
duty in the moſt eritical predicaments. The 
5 et, e | m his re ee 2 


The Sock of Grotius, cliarefors, Has for its 
fupport, all that the Philoſophers, the Poets, 
the Orators, and the Critics of antiquity or of 
modern times can furniſh. It is aided by all 
the lights which can be drawn from the | 
famous civil and canon laws, cleared from its 
defects and the falſe gloſſes which had been 
put upon it by corrupt or ignorant inter- 
preters; above all, it is finally corrected and 
ſtampt with authority, by the indications of 
che divine will, as collected from the inſpired 
writers of the old and new Teſtaments, from 
the comments of the Hebrew divines, and 
=o 9 of the fathers. @ „ 


0 Pregame 40, to $6. 


66d ruf 10 or no rIUs 


A is not ſurpriſing thäüt a tbde tuns ups 
ported, ſhould huve immediately advanced 
into belebrity, and put down in the end 
tba various heterogeneous compoſitions 
which had till then formed the rule of cbn- 
duct for nations, and occaſtoned mahy of 
thoſe diſcordant arguments / and cafes which 
we!' have related. The Hector Palatine; 
C ARLEA Lawns, win (Hel fiift” Prince who 
had the honour to be the real patron of the 
Work; for althqugh it came, out dedicated to 
Lewis Xilt. yet t was ſtrangely neglected by 
that King, who gave no teward to the author, 
| The EleQor, however, struck with its utility, 
ordered it to be taught publicly in his Uni- 
verſity of Heidelburg, and founded a Profeſſor's 
chair, for the expreſs purpoſe. of teaching, the 
Law of NATURE and of NATIONS, At the 
ſame time the envy of the-Learned, was almoſt 
equal to the merit of the writer. Parties were 


| formed amongſt them for, the attack and the | | 
defence of the code, and thoſe who defended 


it were ſtigmatized with the name of Gro. 
tians, All this was not uncommon; but 
what will be the ideas of thoſe who are verſed 
in this excellent Treatiſe, when they are told, 

on the authority of Barbeyrac, that W was 


tho 


ks ad op GO Ius. =_ 


prejudice againſt it; hat it was ſuppoſed 
˖0 — to arihihilate'the three great 
principles of the Roman lay) Honesrs 
«YVIVPRE';/ NEUMINEM UZDERE 4 sun 
Seba TRIBUERE.” „% Team en 
of e error can enen and old nen _ us. 
#1 „none | 
The wand firength of ene e 
ſoon overcame ſuch puny oppoſition, and he 
| had the ſatisfaction of obſerving the progreſ- 
five reputation of his code. It became 
very early the favourite ſtudy of the great 
GusTAvus, who is ſaid to have found as' 
much pleaſure from it, as Ab8X4aND#r found 
from reading the poems of HoMrR, and who 
proved his admiration of the author, by or- 
dering him to be called to the public employ- 
ments of Sweden, In/1656, it was taught in 
the Univerſity of Vittemburg as public law; 
and in about ſixty years from the time of pub- 
lication, it was univerſally eſtabliſhed in Chr; t, 
tendam as the true fountain-head of the Euro- 
* Law of Nazans, 7 


We. may 4 v0 gon 10}, that the winks 

of men being, now called to new and im- 
31 4 0 n ; * 

00 Barbeyr. Pref. to . Wy Ib. 

portant 
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portant matters, did not let the ſubject paſs: 
off without adding their labours to its 
elueidation. Accordingly, innumerable com- 
mentaries were written upon it with various 
ſucceſs, ſome of which have ariſen to autho- 
rity, although the moſt of them have died 
away, and are forgotten. Two great works, 
however, have been founded upon the Trea- 
tiſe, De Jure Belli et Pacts, which have de- 
ſervedly attained to ſuch celebrity and weight, 
that we cannot finiſh our ſubject without giv- 


ing a place in it to their authors. The firſt 


is the famous work of PUPFENDORY ; the 1 
_ of VATTEL, 
e Guo had taken a moſt ex- 
tenſive range, and endeavoured to ſearch the 
duties of nations in war and peace to the 


hottom; yet the lovers of abſtract reaſoning, 


independent of particular application, found 
that there was ſomething wanting to the per- 
fection of his ſcience, He had entitled his 
Work, -The Laws of War and Peace, in order, 
ſays Barbeyrac, (1) to engage the attention of 
Stateſmen and Generals, whom it moſt con- 


ROT, Barbey, Pre. to O 45 
0 "cerned 
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cerned to underſtand them. He was forced, 
therefore, to plunge at once into his ſubject ; 
and although, as he goes along, he ſatisfies 
his readers as to the reaſons for their duty, 
yet it is by arguments taken up as it 'were 
pro re nata, the elements of which are ſup- 
poſed to be already underſtood ;; or if ele- 
mentary principles are neoeſſary for the elu- 
cidation of the point before him, a long diſ- 
cuſſion branches out from the immediate ſub- 
ject, which we feel would be better diſpoſed 
of ſomewhere elle ; in the ſame manner as if, 
in proving a propoſition of Excid, we had not. 
gone over the preliminary propoſitions on 
which it was founded, but were obliged to 
ſtop in the middle of it, 10 _— . funds. 
nn PRI Cat; Tt] 


wa -was to 2 this defect in inning 
that Puſfendort; many years after Grotius, 
took up the ſubject anew; and, beginning 
with the ſyſtem of human nature, endea- 
voured to analyſe the heart and mind of man 
as independent of ſociety; before he came to 
enquire into his duties as a citizen. Ihe 
Whole, therefore, of what is called Mok Al 


l PHILOSOPHY, was is forth in detail by this 
nas ES | 2 
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great TP ks u proper ſupplement to what 
was wanting in GROTIUs, and as the true 
foundation of this public an of nations, | 


Theſb to e ors hed Goms, for. 4 
1 time, and form ſtill, the ſources to 
which all Stateſmen and Moraliſts. muſt look 
for the reſolution of difficulties, and the di- 
rection of virtue. They are, however, not 
totally without objection, although the ob- 
Jeaion is applicable more to their manner 
chan their matter; more to the accidents of 
time and place, than to their intrinſic worth. 
In the firſt place, they ſeem to labour too 
much under the heavineſs of form, which 
characteriſes moſt forenſic treatiſes, Their 
ſpeculations are, beſides, loaded ſo much with 
quotations, that they are abſolutely weighed 
down by them, and the progreſs of the 
reader to the end propoſed, is inconceivably 
impeded. Not to mention that the work of 
Puffendorf; although it ſupplies the method 
which was wanting in Grotjus, poſſeſſes not, 


perhaps, that brief perſpicuity which in a long 


courſe of reaſoning is ſo deſirable, In addi» 
tion to this, it: has been ſuppoſed that the 


views which. — wo treat men bave taken 
| 8 * ö 
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of their ſubject, have not actually been ſo 
clear or ſo extenſive as they might be. Gro». 
ius is imagined, in making the ſtrong ſepa». 
ration which he does between the Law of 
Nature and the Law of Nations, to have con- 
fined the latter too much to actual conven», 
tion, Puffendorf, in affirming that the Law. 

of Nations is exatHy the ſame as the Law of | 
Nature obeyed by individuals, only applied 
to ſtates, inſtead of men; is thought not | 
to have entered deeply enough into the mat- 

ter, For it is contended, that the particular aps 
plication of this Law to Nations, is ſuſcep- 

tible of various modifications, according to the 
different nature of the ſubjeQs on which it 

has to work, and which conſequently ren- 

ders the detail and minutiz of it different from 

the mere Law of Nature as obeyed by indi- 
viduals, Hence, therefore, ſomething was 

ſtill ſuppoſed to be wanting to ay e | 

of the ſcience, (n 


It was this which gave riſe to the Treatiſe 5 
of VAT TIL, who, in his preface, has en- 

tered nicely into all theſe diſtinctions. Whe⸗- 
ther his objections to Grotius and Puffendorf— 
were ſo weighty, as alone to render a new 
code neceſſary, it is perhaps needleſs to en- 

| (m) Vattel Dr;\des Gens. Pref. - 4% % tes, 
"ns th SS quire. 
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quire,” Certain it is, that the world is obliged. 
to him for u very complete work, the model 
of Which is more light and elegant than that 
of thoſe heavy though magnificent ſtructures 
which we have ſurveyed; for he has tho- 
roughly cleared them from the cumbrous or- 
namens which were ſuppoſed to adorn them, 
and has rendered the way into the interlour 
leſs difficult and obſcure, His method is ex- 
cellent: he marſhals, in the outſet, a ſeries 
of preliminary principles, on which he pro- 
feſſes to found all his future reaſoning, and to 
which, in the courſe of it, he regularly refers. 
Whether his preliminaries, however, will als | 
ways bear out his concluſions, it does not 
come within our intention to examine. At 
the ſame time one objection may, I think, 
fairly be made to him, which is, that he is 
too general,” and often too light, in his rea- 
ſoning, and attends too little to its particular 
application; a mode for the moſt part unſa- 
tisfactory, and frequently dangerous. It is 
perhaps a conſequence of this, or to avoid 
the oppoſite fault of his two predeceſſors, 
that his work, though ſtored with excellent 
argument, is not ſufficiently ſupported by the 
authorities of caſes, without which even the 
: ene upon natural law will want much 


_ uſeful 


; 
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uſeful elucidation,. but which. forms 972 very 
eſſence and baſe of all that e he. 
_ the paitive Law of Nations, (27 : 


The Treatiſe of Vattel, e e ; ind 
not appear by any means to preclude the ne- 
ceſſity of ſtudying the works of his maſters. 
Whoever, indeed, would underſtand his ſub- 


je& thoroughly, and become acquainted with 


the Law of Nations in all its nicety and ex- 


1 tent, let what will be his own ſtores of know- 
| ledge, or the depth of his thought, can hardly 


arrive at the end he propoſes, without giving 


all his mind to the Treatiſes of thoſe wonder 


ful men. | TY | £0 A FAT | 


And thus I have Jons with the account of 
this intereſting Law, after having endea- 
voured, poſſibly with too great minuteneſs 


o attention, to trace its progreſs in Europe = 
FOG. all its various revolutions. We have 


x ah 


We have marked its unit under the 
followers of ODIN, and a barbarous religion 


vue have beheld it reviving under the influence 
of Chriſtianity! At the ſame time I have at- 


tempted to point out the effects of all local 


2. Vattel Dr. des Gens. Pref, f 
„ ir- 
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3 circumſtances upon that part of it which is 
| puſitivey to trace the account of the uncer- 
| | tainty of the doctrines concerning it, till it is 
do be found reſting at laſt upon ſure ground, 
unner che pilotage of the great Juriſt of the 
Alaſt century, The vaſt body of materials 
HE which has, been brought together, has ſpun 
| © _, aut the work to a length far beyond my ex- 
peckation ; yet I have purpoſely paſt aſide g 

| . variety of {intereſting topics, and ſome very 
"2H noble queſtions. I have done this, as well 
from the want of leiſure from other occupa- = 
tions, as from the fear of fatiguing the reader; 
nor am I inſenſible how little qualiſied in 
many points I have been, for the execution of 
a work, whoſe, ſubject at leaſt muſt for ever 
| pe of canſequence to mankind. Yet am 1 

not totally without the hope, that thoſe who 
| are fond pf inveſtigating the nature of their 
ipegies as it is to be found in their actions, or 
5 wha, not content with what is, are willing og 
be told what was, and how it came to be, 
will not abſolutely throw away their time in 5 
E what is now with rre: 


| 


gl 


